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10406 

THE COURT: Good morning, everybody. 

Let's see what we have here. 

Do we have anything to bring up before the 
jury comes in? 

MS. ROSENBLATT: I just wanted to 
mention, since all we are really doing this morning 
is reading the depositions, I was thinking that 

perhaps- I don't think there was that much more 

that was designated in Merlo. If you advise us of 
your rulings, I could have Robin format it so we can 
be ready to go, unless you do it when we take a 
break. 

THE COURT: We will do it after we take 
a break. I endeavored last night to go through this 
stuff. 

Let's get this one out of the way first. 
Whose deposition is this? 

MS. ROSENBLATT: Robert Gertenbach. 

THE COURT: That's- 

MS. ROSENBLATT: That's all done and 
ready to go. Then we have Tisch. We have two that 
are ready to read. 

THE COURT: We can do that. 

MR. HARDY: How are we going to do 
Gertenbach? Who is going to be in the witness 
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stand? 

MR. ROSENBLATT: Susan. 

MR. HARDY: I just wanted to clear that 
up in the future. 

MS. ROSENBLATT: I'm back to the 

elected reader. I assume anyone coming in, any 
attorney, there's an objection. That's my 
understanding, because we were going to have someone 
from- What's his name? 

THE COURT: Let's leave that open. 

MS. ROSENBLATT: Ron Jabara was going 
to come in, but my understanding is they objected. 
They just wanted us or somebody from our office. 

MR. HARDY: No, that was not the basis 
of the objection. 

MS. ROSENBLATT: So, Ron Jabara can 
come in? I just want to know if we can have readers 
read the deposition. 

THE COURT: Check with me first. 

MS. ROSENBLATT: All right. 

THE COURT: All right. 

Let's proceed. Let's get the jury in. 

MS. ROSENBLATT: Should I sit in there 

now? 

THE COURT: You can, if you like. 
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1 (The jury entered the courtroom, and the 

2 following proceedings were had:) 

3 THE COURT: Good morning, folks. 

4 Did anybody read anything over the night or 

5 watch TV or read newspapers about any aspect of this 

6 case or any other case, as the case may be? 

7 All right. All negative answers. 

8 Let's proceed. We are going to do a 

9 deposition, I understand, of a Mr. Robert 

10 Gertenbach. Mr. and Mrs. Rosenblatt will do the 

11 reading for the purpose of this exercise, Robert 

12 Gertenbach. Go ahead, sir. 

13 MR. ROSENBLATT: Judge, his deposition 

14 was taken July 26, 1994. He had been the president 

15 of the Council for Tobacco Research. 

16 (The deposition of ROBERT F. GERTENBACH was 

17 read to the jury as follows:) 

18 MS. ROSENBLATT: Page 4. 

19 Q. Tell me your name, please, sir. 

20 A. Robert F. Gertenbach. 

21 Q. And your address? 

22 A. [DELETED]. 

23 Q. When did you begin your association with the 

24 Council for Tobacco Research? 

25 A. September 1st, 1980. 
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1 Q. Are you still working with the Council for 

2 Tobacco Research? 

3 A. I am not employed by them, no. 

4 Q. Do you still have any kind of consulting 

5 relationship with them? 

6 A. Yes, I do. 

7 Q. What is that relationship? 

8 A. At this juncture, I appear about once a 

9 month, and that relationship will terminate at year 

10 end. 

11 Q. What do you do when you go in on a 

12 once-a-month basis? 

13 A. Well, help out generally in, say, budget 

14 preparation and helping the people that are there, 

15 if there are any problems. 

16 Q. What was the job position that you held 

17 immediately before you went with CTR in 1980? 

18 A. I was vice president of the Council of 

19 Better Business Bureaus, with particular concern for 

20 its national advertising division, which was an 

21 adjunct of the Council, which was concerned with 

22 truth and accuracy in national advertising. 

23 MS. ROSENBLATT: Page 34. 

24 Q. When did you actually begin with the Council 

25 for Tobacco Research? 
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A. September 1st, 1980. 

MS. ROSENBLATT: Page 55. 

Q. Did you ever get involved with respect to 
the merits of the given grant where you would say, 
"Hey, this really looks good. Let's fund this. 

This looks lousy. Let's not"- 

MR. MOODHE: What page are you on? 

MS. ROSENBLATT: 55. 

MR. MOODHE: Did you skip 35? 

MS. ROSENBLATT: Skip what? 

MR. MOODHE: 35. 

MS. ROSENBLATT: It wasn't marked. 

Yes, it is. There's no tobacco tab. All right. 

MR. ROSENBLATT: Page 35. 

Q. What was your initial job title with CTR? 

A. Executive vice president. 

Q. In terms of the structure of CTR, after the 
president, were you the next executive in line, or 
was there someone between the executive vice 
president and the president? 

A. There was nobody between the executive vice 
president and the president. 

MS. ROSENBLATT: Now, Page 36. 

Q. When did Hoyt, in fact, leave? 

A. I believe it was around February of 1984. 
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1 

Q. 

Did you immediately thereafter become 

2 

president of CTR? 

3 

A. 

Yes. 

4 

Q. 

Until then, you had remained executive vice 

5 

president? 

6 

A. 

Yes. 

7 

Q. 

When you first became president of CTR, who 

8 

was the 

CEO? 

9 

A. 

Mr. Hobbs. 

10 

Q. 

He was chairman and CEO? 

11 

A. 

Yes . 

12 

Q. 

How long did he remain in that position? 

13 

A. 

I forget. 

14 


MR. ROSENBLATT: No, no. 

15 


MS. ROSENBLATT: Page 37, Line 4. 

16 

Q. 

Did you remain president of CTR up until the 

17 

time you left CTR? 

18 

A. 

Yes . 

19 

Q. 

Did you ever become either CEO or chairman? 

20 

A. 

No. 

21 

Q. 

Who replaced Hobbs as CEO and chairman? 

22 

A. 

Dr. James Glenn. 

23 

Q. 

When did you cease being president of the 

24 

Council 

for Tobacco Research? 

25 

A. 

December 31st, 1992. 
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1 

Q. 

And at that time Dr. Glenn was in place as 

2 

chairman and CEO? 

3 

A. 

Yes . 

4 

Q. 

Who replaced you as president? 

5 

A. 

I was not replaced. 

6 

Q. 

Does anyone have that title? 

7 

A. 

No. Well, I believe Dr. Glenn's title is 

8 

chairman and CEO. 

9 

Q. 

What were the circumstances of your leaving 

10 

the presidency of CTR? Did you simply retire? 

11 

A. 

Yes, I retired. 

12 


MS. ROSENBLATT: Page 39. 

13 

Q. 

You don't have any scientific background 

14 

yourself, do you? 

15 

A. 

No. 

16 

Q. 

Any technical background other than, of 

17 

course. 

the accounting and the law background? 

18 

A. 

No. 

19 

Q. 

Are you a smoker? 

20 

A. 

No. 

21 

Q. 

Ever smoke? 

22 

A. 

No. 

23 

Q. 

Ever try a cigarette? 

24 

A. 

I have had, I suppose, a handful of 

25 

cigarettes in my mouth in my long life, but that 
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would be the extent of it. 


55. 


MS. ROSENBLATT: 


I think now it's Page 


Q. Did you ever get involved with respect to 
the merits of a given grant where you would say, 

"Hey, this really looks good. Let's fund this. 

This looks lousy. Let's not fund that"? 

A. No. 

Q. That was not your role at all? 

A. No. 

Q. Your role with respect to the grants was 
strictly administrative is what you are saying? 

A. Yes. 

Q. I would like you to explain the process of 
how it was decided that one grant application would 
be funded and another grant application would not be 
funded. What was the process as to how this worked? 

A. The way grants were handled was as follows: 
Applications would come in. The scientific staffs 
would review those applications, and then it worked 
by a committee process. The given application would 
be sent to two Scientific Advisory Board members 
for, if you will, an exhaustive review of what was 
being proposed. All grant applications that were to 
be considered by the Scientific Advisory Board were 
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1 handled that way preliminarily. They went through a 

2 review process by a committee of the Scientific 

3 Advisory Board, as nearly as possible, committee 

4 members who had expertise in the particular area 

5 that was covered by the grant, cardiology, cancer, 

6 what have you. So, the two committee members would 

7 have for presentation at the plenary session of the 

8 board twice a year a rather comprehensive review of 

9 what was proposed. 

10 Now, although that was handled with each, 

11 that was the happening with each of the 

12 applications, the entire Scientific Advisory Board, 

13 prior to the plenary session, would have access to 

14 the whole group of applications that were to be 

15 considered at the meeting so they had ample 

16 opportunity in advance of the meeting to go through 

17 them and examine them to the extent that they felt 

18 they wanted to. 

19 So, then we find ourselves in the semiannual 

20 meeting, and each of the grants that were to be 

21 considered were then brought to the table by the 

22 chairman, brought up for discussion, actually, is 

23 what I am trying to say, and the two committee 

24 members would give their respective views of what 

25 was intended to be accomplished by the potential 
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1 grantee and their evaluations of the merit and 

2 quality of the application. They would apprise the 

3 rest of the Scientific Advisory Board of what was 

4 comprised here, in detail, and would end up by 

5 giving a summation of their opinion as to the 

6 quality of that application, whereupon the total 

7 board had a dialogue with the committee members, 

8 with each other. In other words, it was generally 

9 put on the table for discussion, and after a 

10 comprehensive review by the total board, a vote was 

11 taken by paper ballot, which had numbers one through 

12 five, one being the highest quality, in their 

13 opinion, five being the lowest, and each board 

14 member would check off from anywhere from one to 

15 five. They are allowed to go into fractions only to 

16 the extent of a half, if they wanted, two-and-a-half 

17 or one-and-a-half, they could to that, too, but that 

18 was the — now, they did that at the table, but it 

19 was their private vote, those ballots were picked 

20 up, and generally that's what I did at the meetings. 

21 I would take the collected votes, and with my handy 

22 little calculator get an arithmetic average, and I 

23 would append that average next to the name of the 

24 grantee, of whom we had an array, of course, of 

25 everybody that was to be considered at the meeting, 

TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1997 - ALL RIGHTS RESERVED 
(305) 358-9047 


http://legacy.library.ucsf.@dttJi(fti#iJhtC^aO0f'|»Blf.industrydocuments.ucsf.edu/docs/ynjl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


10416 

and after that process it was repeated and repeated 
for each second succeeding application. 

Q. How long would these meetings ordinarily 
last? 

A. About three-and-a-half days. 

Q. These are the semiannual meetings we are 

talking about? 

A. Right. 

Q. Of the Scientific Advisory Board. 

A. Board, right. 

Q. How many grant applications would ordinarily 

be considered in those three-and-a-half days? 

A. It varied, of course. When I left, I would 
say the average was somewhere between 150 and 165. 

Q. Now, as I understand it, one of the first 
steps in the process would be that your scientific 
staff would review the applications initially, 
correct? 

A. Yes. 

Q. Now, the scientific staff consisted of how 
many people? 

A. I have to count. When I left, there were 
five associate research directors headed by the 
scientific director. So, that's half a dozen to 
answer your question. 
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Q. Would the scientific staff people attend 
these meetings? 

A. Yes. 

Q. So, you would have the Scientific Advisory 
Board, the staff members and you. Anyone else? 

A. Mr. Hobbs generally attended as well, and 
Mr. Leonard Zahn, who was our public relations 
counsel, attended, and there was a representative of 
the Industry Technical Committee who attended. 

Q. Who would that be usually? 

A. He would be a science person who would 
generally come out of the Research and Development 
Departments of the tobacco companies. 

Q. Would it usually be one person in that 
capacity, or would there be several representing the 
various companies? 

A. Just one. 

MR. ROSENBLATT: Page 62? 

MS. ROSENBLATT: Yes. 

Q. The semiannual meeting would usually take 
place where? 

A. At the offices of the Council. 

Q. And in terms of the scoring that you 
described, was it the kind of situation that the 
grant simply went, the funding for the grants simply 
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10418 

went to those applications which had the highest 
scores, or was there any discretion in that mix? 

A. There was discretion, but the scientific 
director, who had ultimate authority, granting 
authority deferred very heavily to evaluations of 
the Scientific Advisory Board. 

Q. Were the members of the Scientific Advisory 
Board told either before they left the meeting or 
after they left the meeting which projects scored 
the highest? Were they advised of that? 

A. They were not advised of the numerical 
ratings, but they were advised as to who the 
ultimate grantees were as a result of their 
deliberations. 

Q. In terms of the discretion and power of the 
scientific director of CTR, did he have the power to 
grant funding to an application that had a lower 
total score than another application which he had 
denied? 

A. What do you mean by "which he had denied"? 

Q. One application scores 100. 

A. Right. 

Q. Another application scores 80. 

A. Yes. 

Q. What I am asking you is, and there is only 
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1 funding left for one of them and the scientific 

2 director, for whatever reason, thinks the 80 has 

3 more merit, did he have the power and discretion to 

4 fund the 80 and not fund the 100? 

5 A. Yes. He had discretion, but rarely wandered 

6 out of the strict array, starting with number one, 

7 working down, if possible, to five. He had 

8 discretion to, he wasn't straight-jacketed into the 

9 strict numerical array, although he leaned very 

10 heavily on the determination of the board. 

11 Q. If the scientific director did that, chose 

12 to fund a grant application with a lower numerical 

13 score, did he have to clear that with you or anyone 

14 else? 

15 A. No, no. That was entirely within his 

16 discretion. 

17 Q. What was the role of the industry technical 

18 representative who attended these meetings? 

19 A. His function was to advise the board if any 

20 technical question arose about tobacco as a plant 

21 and so forth, to apprise the board of this or that 

22 scientific question that may have arisen. 

23 Q. Did Dr. Spear frequently attend meetings in 

24 that capacity? Do you know who I mean, Alexander 

25 Spear? 
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A. Yes. No. He was not the industry technical 
representative during my tenure, no. I don't even 
know if he was on the Industry Technical Committee, 
but he may have been. 

Q. It is your understanding that the Industry 
Technical Committee consisted of what, the top 
science people from the various individual tobacco 
companies? 

A. I have no knowledge of, when you say "top," 
how one would regard them, but they were certainly 
scientists, as nearly as I could determine. They 
were all Ph.D.'s to the best of my knowledge. 

Q. Employed by the tobacco companies? 

A. Yes. 

Q. You had referred to Leonard Zahn. That's 
Z-A-H-N? 

A. Yes. 

Q. Was Leonard Zahn an employee of CTR? 

A. No. 

Q. Who was he employed by? 

A. He was an independent contractor. 

Q. Was he with a public relations firm? 

A. Yes. 

Q. What was the name of that firm? 

A. Leonard Zahn Associates. 
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Q. Located where? 

A. Long Island. Great Neck, I believe. 

Q. And he would attend all these meetings? 

A. Yes. 

Q. And he would be present through the grant 
application process that you have described earlier? 

A. The discussions of the Scientific Advisory 
Board, yes. 

Q. As would be the representative from the 
Industry Technical Committee. 

A. Yes. 

Q. During your tenure, was there any other 
public relations person other than Leonard Zahn at 
these meetings? 

A. No. 

MS. ROSENBLATT: Page 68. 

Q. Broadly speaking, what was the charter or 
main mandate or purpose of CTR funding these various 
grant applications? 

A. The mandate of the Council was to look into 
the causes of disease alleged to be related to 
tobacco use. 

Q. When you were first hired by CTR, it was 
explained to you that's why CTR was in business, 
that was its essential purpose? 
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1 A. Yes. 

2 Q. After spending all these millions of dollars 

3 funding various studies, do we know the cause of 

4 cancer? 

5 A. No, I don't believe we do. 

6 Q. Do we know the cause of heart disease or any 

7 other disease which has been associated with 

8 smoking? 

9 A. I don't feel qualified to answer that. 

10 Q. But I mean certainly as president, if this 

11 had been a breakthrough and anyone discovered the 

12 cause of one of the diseases associated with 

13 smoking, even as a layman, although you might not be 

14 aware of the very technical aspects of it, you would 

15 have been advised of that, and I take it you were 

16 never advised of that. 

17 Were you never advised of that? Is that 

18 correct? 

19 A. I was not aware of it. 

20 Q. So, from everything you know, the situation 

21 is pretty much the same today as it was when you 

22 first started with CTR in the sense that the mandate 

23 is the same, and you are still funding applications 

24 that are looking into the causes of disease 

25 associated with smoking. 
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1 A. We are still looking into causation. I 

2 believe progress has been made, but major 

3 breakthroughs are yet to arrive. 

4 MS. ROSENBLATT: Page 72, just what's 

5 highlighted. 

6 Q. Is any of the research directed towards 

7 answering this very simple question, does cigarette 

8 smoking cause cancer? Does any of your research, 

9 the research funded by CTR, answer that question? 

10 A. I don't believe that ultimate causation has 

11 been established. 

12 Q. Is the research working on that, to answer 

13 that question, trying to establish ultimate 

14 causation? 

15 A. The research is designed to, yes, find 

16 ultimate causation of diseases alleged to be related 

17 to smoking. 

18 MS. ROSENBLATT: Page 78. 

19 Q. What are special projects, as related to the 

20 Council for Tobacco Research? 

21 A. Special projects involve research that the 

22 tobacco companies desire to have accomplished. 

23 Q. And what was the CTR's function in carrying 

24 out those desires? 

25 A. Basically, an administrative function. 
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1 Q. An administrative function in the same sense 

2 as you have described with the Scientific Advisory 

3 Board, or was it somehow different? 

4 A. It was somehow different. 

5 Q. In what way? 

6 A. Well, the special projects did not follow 

7 the format of the grants-in-aid program. It was an 

8 entirely separate program. 

9 MS. ROSENBLATT: Page 80. 

10 Q. What would you be, what would you do or what 

11 were you supposed to do in connection with the 

12 special project? 

13 A. I was apprised that a preliminary outline of 

14 work would be submitted, an outline of work to be 

15 performed would be submitted with an attendant 

16 budget for that work, and then subsequently after 

17 that telephonic communication the preliminary 

18 outline of the work was, indeed, received by me. 

19 Q. From the law firm? 

20 A. No. From the researcher. 

21 Q. How did you learn of who the researcher was 

22 to be? 

23 A. Well, that would have been communicated to 

2 4 me. 

25 Q. In the phone call? 
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1 A. In the phone call. 

2 Q. Okay. You received the outline. What then 

3 happens? 

4 A. Okay. I then shared it with the scientific 

5 director, who was to make a judgment about the merit 

6 of the work to be done in the context of the budget 

7 attached, and he was to either give his approval 

8 from a scientific viewpoint or disapproval from the 

9 same viewpoint. 

10 Q. So, did the scientific director then have 

11 absolute veto power over the special project? You 

12 said he could give his approval or disapproval? 

13 A. Yes. 

14 Q. Let's say he disapproved of it. Would that 

15 end it? 

16 A. I communicated, and I recall during my 

17 tenure only one instance of a disapproval, 

18 communicated the fact of that disapproval to the 

19 attorney who had brought it to my initial attention 

20 and, indeed, that particular work did not go forth 

21 as a result, I believe, of the scientific director's 

22 disapproval. 

23 Q. So, when the scientific director approved of 

24 a project, what happened next from the standpoint of 

25 CTR? 
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1 A. I communicated telephonically again to the 

2 attorney who had brought it to my initial attention, 

3 that the scientific director had approved or 

4 disapproved it, and it was my understanding that 

5 then the attorney was to get final approval from the 

6 tobacco companies as to whether the work should, 

7 indeed, go forth. 

8 Q. Assuming it went forth, what was CTR's 

9 involvement? 

10 A. When that was communicated to me that the 

11 companies had finally approved it, a formal 

12 application came in. I told you the initial was a 

13 preliminary. A more formal application came in, 

14 again with the attendant budget that had previously 

15 preceded it, and armed with the intelligence that 

16 the companies had approved it, a letter would go out 

17 under my signature to the researcher telling him 

18 that he had been awarded moneys to carry out the 

19 research that he had presented, and we told them 

20 how, I believe we told them how the funds would be 

21 paid out, depending on the amount, whether it would 

22 be an installment basis or if it was a certain 

23 amount, whether it would be paid up front, if it was 

24 a small enough amount. 

25 Q. What happened after that from the standpoint 
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1 of CTR's involvement with the special project? You 

2 have authorized the researcher. You have told him 

3 it's been approved. What happens next? 

4 A. Then the work presumably went on, and 

5 payments as required in the terms I had outlined 

6 were made, and ultimately the research was 

7 completed. 

8 Q. When the research was completed, what, if 

9 anything, would CTR do? Would you arrange to have 

10 the research published? Would you release it to the 

11 media, anything? 

12 A. The fact of publication was left entirely, 

13 as far as I know, to the discretion of the 

14 researcher. As a matter of fact, when we sent our 

15 initial award letter, we specifically said, in 

16 effect, if any research was published, the support 

17 acknowledging our support was to be worded in a 

18 certain way as the special project to distinguish it 

19 from the regular grants in aid. So, it was clearly 

20 understood that work would be published. 

21 Q. In terms of the research being conducted, 

22 what was the distinction between special projects 

23 and those applications that went through the 

24 Scientific Advisory Board? 

25 A. I couldn't make that decision, you know, as 
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1 a layman. It was scientific research, but I could 

2 not make the distinction between the two types of 

3 research. 

4 Q. I mean nothing stands out in your mind where 

5 you, even as a layman, can say that, broadly 

6 speaking, special projects as to the subjects 

7 researched were different from the projects that 

8 went through the Scientific Advisory Board? 

9 A. I could not make that distinction. 

10 Q. During the period of time that you were with 

11 CTR, how many special projects are we talking about? 

12 A. It's an inexact estimate, but I would say 

13 about three dozen. 

14 Q. Why were special projects treated 

15 differently than the normal standard grant 

16 applications which went through the Scientific 

17 Advisory Board process? 

18 A. Well, as I have pointed out, in the 

19 grant-in-aid program, grants came in through the 

20 front door by whomever wished to apply for a grant. 

21 In the case of special projects, it was the 

22 company's desire to have the work done, the research 

23 performed. 

24 Q. Are you able to tell me one way or the other 

25 whether the research that was done under the heading 
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1 of special projects, was all of it published, was 

2 none of it published, was some of it published, or 

3 do you know? 

4 A. I'm aware that some of it was published. I 

5 recall seeing some reprints from scientific 

6 journals, but I cannot quantify as to how much was 

7 or wasn't, but certainly some was. 

8 MS. ROSENBLATT: Page 87. 

9 Q. Has CTR ever funded any research to 

10 ascertain the effect of cigarette smoke on 

11 nonsmokers? 

12 A. It may have, or it may not. I don't know. 

13 Q. Do you have a recollection as to whether or 

14 not CTR has ever funded any research having anything 

15 to do with the issue of environmental tobacco smoke? 

16 A. Again, it may have, and it may not have. I 

17 can't — I can't say. 

18 Q. Did CTR ever have any other name? Was it 

19 ever known by anything else other than the Council 

20 for Tobacco Research? 

21 A. To the best of my knowledge, at inception it 

22 had a style called the Tobacco Industry Research 

23 Committee, TIRC, I believe it was called. 

24 Q. Do you know when the name was changed? 

25 A. No. That's history antedating my tenure. 
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1 I'm not familiar with the details. 

2 Q. Do you know why the name was changed? 

3 A. We are now a corporate entity, and whether 

4 that entered into the situation or not, I don't 

5 know. 

6 MS. ROSENBLATT: Page 91. 

7 Q. "A Frank Statement to Cigarette Smokers," 

8 does this phrase have any meaning to you in the form 

9 of a newspaper article or an ad or anything else? 

10 A. Sounds like the, that 1954, I believe that's 

11 correct, to the best of my knowledge, that may be 

12 connected with that announcement. 

13 Q. So, you sense or are you telling me that 

14 there is a relationship between "A Frank Statement 

15 to Cigarette Smokers" and an announcement of the 

16 formation of CTR or the Tobacco Industry Research 

17 Committee? 

18 A. The announcement, if indeed I'm remembering 

19 correctly, as being the one in 1954, does relate to 

20 the inception of the Council and its predecessor. 

21 Q. I take it at some point you have seen that 

22 ad, you have read that ad? 

23 A. Yes. 

24 Q. Is it fair to say that the way that ad was 

25 presented by the tobacco industry to the American 
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1 people was along the line of, "Hey, we are just as 

2 interested as you are in finding out whether 

3 cigarette smoking causes disease, and we have now 

4 set up this research council, the Tobacco Industry 

5 Research Committee, to find answers to the question 

6 as to whether or not smoking causes disease? Isn't 

7 that how it was presented generally? 

8 A. I believe the industry wanted to communicate 

9 its interest in the public welfare and wanted to 

10 communicate what it proposed to do and did so in 

11 that announcement. 

12 Q. Why in 1954 as opposed to 1952 or 1964; do 

13 you know? 

14 A. I do not know. 

15 Q. Now, one of the statements made in that 1954 

16 ad was that medical research of recent years 

17 indicates many possible causes of lung cancer. In 

18 other words, the ad contained language saying to the 

19 reader that medical research of recent years 

20 indicates many possible causes of lung cancer. You 

21 consider that statement as true today as it was back 

22 then, don't you? 

23 A. Well, the statement reads- Please repeat 

24 it again. 

25 Q. Okay. It says, "Medical research of recent 
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1 years indicates there are many possible causes of 

2 lung cancer." 

3 A. Well, to the best of my knowledge as a 

4 layman, I believe I can't speak for the medical, but 

5 I believe that this is, yes, that still would apply. 

6 Q. In other words, it was a true statement in 

7 1954, it is a true statement in 1994 from your 

8 standpoint? I am not asking you from a 

9 technical-medical. 

10 A. Yes, I think that is essentially it. 

11 Q. The ad also said, the 1954 ad of the tobacco 

12 industry also said that there is no agreement among 

13 the authorities regarding what the cause of lung 

14 cancer is. Let me repeat that. The 1954 ad said, 

15 "There is no agreement among the authorities 

16 regarding what the cause of lung cancer is." Do you 

17 consider this to be as true today as it was back 

18 then? 

19 A. Again, as a layman, nearly as I can 

20 determine, there would be varying viewpoints in the 

21 medical community whether they are the same as those 

22 then, but there certainly are probably differences 

23 of opinion, as nearly as I can determine, as a 

24 layman. 

25 Q. The ad goes on to say, "There is no proof 
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1 that cigarette smoking is one of the causes of 

2 cancer." Is that statement as true today as it was 

3 back then, that there is no proof that cigarette 

4 smoking is one of the causes of cancer? 

5 A. I don't think we have established causation. 


6 

Q. 

So, it is as true today as it was back 

then. 

7 

that statement? 


8 

A. 

In my lay opinion, yes. 


9 

Q. 

The offices of CTR are still located at 

900 

10 

3rd Avenue? 


11 

A. 

Yes. 


12 

Q. 

From the time you began there, was that 


13 

always 

the location? 


14 

A. 

No. 


15 

Q. 

What was the different location? 


16 

A. 

Our previous office was located at 110 

East 

17 

59th Street in New York, in Manhattan. 


18 

Q. 

When did you move? 


19 

A. 

In February of 1984, I believe, March 1 

, I 

20 

think. 

somewhere in there. 


21 

Q. 

The critics of the tobacco industry say 

that 

22 

the whole purpose of CTR and the research that 

you 

23 

funded 

was to take the focus and the heat off the 

24 

tobacco 

industry by trying to show that diseases 

25 

such as 

cancer are caused by things other than 




TAYLOR, JONOVIC & WHITE 



COPYRIGHT 1997 - ALL RIGHTS RESERVED 
(305) 358-9047 


http://legacy.library.ucsf.@dttJi(fti#iJhtC^aO0f'|»Blf.industrydocuments.ucsf.edu/docs/ynjl0001 



10434 

1 smoking, whether it is genetics or the immune system 

2 or diet or whatever. Is that a fair charge? 

3 A. If you are asking my impression, I believe 

4 the critics to be wrong in that assertion. 

5 Q. Yes. I started off asking you, the critics 

6 of the tobacco industry say that you guys are not 

7 sincerely looking to do research, you are trying to 

8 get all of the heat off the tobacco industry by 

9 coming up with some other cause for cancer other 

10 than cigarette smoking. Now, I am asking you when 

11 you look at the broad range of projects funded by 

12 CTR, is it not fair to say that the emphasis and the 

13 research has been on the cellular level, molecules, 

14 genetics, as a cause for cancer rather than 

15 cigarette smoking, which is obviously great news for 

16 the tobacco industry? 

17 A. The research that, to the best of my 

18 knowledge, the Council still funds under the good 

19 sage input of the distinguished Scientific Advisory 

20 Board looks to causation wherever it may lie, and 

21 that's what the research being funded is looking 

22 toward. 

23 MS. ROSENBLATT: Page 102. 

24 Q. Don't you think it is true that science in 

25 the form of the American Medical Association, the 
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1 American Cancer Society, the American Heart 

2 Association, the Surgeon General's Office, all of 

3 them have determined that cigarettes cause cancer 

4 and other disease, and their whole focus is finding 

5 a cure for cancer, and the only one struggling with 

6 causation is the Council for Tobacco Research? 

7 A. The world of science, including the Council 

8 for Tobacco Research and its grantees, is still 

9 looking for causation. 

10 MS. ROSENBLATT: Page 104. 

11 Q. Is it your understanding that the funding 

12 for special projects came from an individual company 

13 or all the companies, the same companies that are 

14 funding CTR in general? 

15 A. It is my understanding that the funding came 

16 from the same companies that fund CTR's 

17 grants-in-aid program. 

18 Q. Did you read Dr. Glenn's statement that he 

19 submitted to Congress in connection with his recent 

20 appearance before Congress? 

21 A. No, I did not. 

22 Q. Are you familiar with any kind of twin 

23 registry kept at CTR, either through special 

24 projects or anywhere else? Do you know what I mean 

25 by the twin registry? Have you heard that term 
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1 before? 

2 A. I have a vague recollection that some of the 

3 work sponsored in one of the Scandinavian countries 

4 worked with, I guess, twin epidemiology. That's 

5 about the extent of my recollection. 

6 Q. The files in the filing cabinet on the 

7 premises of CTR which contain all the information on 

8 special projects, in whose office are those files? 

9 A. They are in the area way that fronts all the 

10 offices and are a part of all the files that repose 

11 in that area way. 

12 MS. ROSENBLATT: Page 110. 

13 Q. Although you have expressed an opinion you 

14 don't think in general tobacco is addictive, 

15 cigarette smoking is addictive, in the example I 

16 gave you, you would certainly concede that that 

17 person is addicted to smoking, wouldn't you? 

18 A. I still think, if the doctor had advised 

19 nonsmoking, I would think the person would, if they 

20 are paying the doctor for his advice, would be able 

21 to do it or should do it, can do it. 

22 MS. ROSENBLATT: Page 113. 

23 Q. What was the point in having a public 

24 relations guy at the meetings of the Scientific 

25 Advisory Board? 
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1 A. Mr. Zahn, who is described as our public 

2 relations counsel, his primary function, as I see 

3 it, was attending scientific meetings throughout the 

4 length and breadth of the world and reporting on 

5 what was, what transpired at those meetings. He was 

6 a science writer, I believe, by way of background 

7 and was knowledgeable about scientific research. 

8 Q. But presumably so were the 15 members of the 

9 Scientific Advisory Board. Why did you need a 


10 

public 

relations counsel? 


11 


He certainly wasn't on a par knowledgewise. 

12 

sciencewise with the 15 members of the 

SAB. So, my 

13 

question is, why was he there? 


14 

A. 

He had always attended prior to 

my tenure. 

15 

and I 

don't know the background of why 

he attended. 

16 

Q. 

In terms of how he functioned at these 

17 

meetings, would he ask questions? 


18 

A. 

No. 


19 

Q. 

Would he take notes? 


20 

A. 

No. To my knowledge, no. 


21 

Q. 

Just basically sat there? 


22 

A. 

Yes. 


23 


MS. ROSENBLATT: Page 119. 


24 

Q. 

During your tenure with CTR, to 

your 

25 

knowledge, were the individual tobacco 

companies 
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1 other than through special projects, were they on 

2 their own conducting research on issues relating to 

3 smoking and health? 

4 A. It was my understanding that they did 

5 conduct their own research in some instances. I 

6 don't know how extensive or — but that was my 

7 impression. 

8 Q. Did you, as the president of CTR, receive 

9 the results of that research? 


10 

A. 

To the best of my knowledge, we 

did not. 

11 


MS. ROSENBLATT: Page 122. 


12 

Q. 

During your tenure as president 

of CTR, how 

13 

many 

employees did CTR have approximately? 

14 

A. 

I would say the range was about 

16 to 20 at 

15 

most, 

somewhere in that frame of reference. 

16 

Q. 

Did CTR have any office location 

. other than 

17 

the one you gave? 


18 

A. 

During my tenure? 


19 

Q. 

Correct. 


20 

A. 

Yes, it did. Yes, it did. 


21 

Q. 

Where? 


22 

A. 

During my tenure, it was at 802 

2nd Avenue. 

23 

This 

was in the early part of my tenure 

and didn't 

24 

continue thereafter, but there was that 

other 

25 

office. 
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1 Q. Who worked out of that office, the 2nd 

2 Avenue office? 

3 A. That was described as Literature Retrieval 

4 Division, and it was peopled by people who gathered 

5 reports of research, as nearly as I could determine, 

6 medical research. 

7 Q. Did you ever have occasion to go there? 

8 A. I have visited on a handful of times, yes. 

9 Q. How many people worked out of that office 

10 when it existed? 

11 A. Educated guess, 20 or more. 

12 Q. Well, as many if not more than worked out of 

13 your office? 

14 A. I would say that was so, yes. 

15 Q. Why was the office discontinued? 

16 A. I don't know exactly. The sponsoring 

17 companies may have felt that it should have been a 

18 separate entity. 

19 Q. Did it become a separate entity? 

20 A. To the best of my knowledge, yes. 

21 Q. Called what? 

22 A. LS, Inc. 

23 Q. Does that still exist? 

24 A. To the best of my knowledge, yes. 

25 Q. Are they still located at the same place, 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


802 2nd Avenue? 

A. To the best of my knowledge, yes. 

Q. Who heads up that office? 

A. I don't know who heads it up now. I don't 
know. 

Q. Who headed it up? 

A. A Dr. Fred Giller. 

Q. As far as you know, does he still head it 

up? 

A. I don't know. 

Q. You just don't know. Okay. 

What kind of doctor is Dr. Giller? 

A. I don't know that either. 

Q. You don't know if he's a M.D. or Ph.D.? 

A. No, I don't. 

Q. Does the LS stand for something in 
particular? 

A. If it does, I cannot recall it for you. 

Q. As far as you know, the function of LS, Inc. 

is exactly what? 

A. An information gathering resource, nearly as 
I can determine, it gathered results of research 
worldwide relating to, I presume, primarily medical 
scientific research. 

Q. What was its role, if any, in connection 
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with the research funded by CTR? 

A. It had no relation to that. It was an 
information gathering division and in no way 
impinged or was impinged upon by the conventional 
program. 

Q. All the money that funds the research 
through CTR comes from the tobacco companies, 
correct? 

A. Yes. 

Q. All the money that is used to pay your 
salary when you were president. Dr. Glenn's salary, 
the salaries of all the LS, Inc. people came from 
the tobacco companies; is that correct? 

A. Yes. 

MS. ROSENBLATT: 135. 

Q. Does the special projects division still 
exist? 

A. There is no such thing as a special projects 
division. It was always a component of the CTR 
operation per se. 

Q. Does it still exist as a component? 

A. Yes. 

Q. During the time you have been working as a 
consultant, and let's say including your last year 
as president, were the special projects coming in in 
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about the same quantity as they had been earlier? 

In other words, was there an increase or 
diminishment in the last couple of years? 

A. There was a diminution in the last couple of 
years of my tenure, yes. 

Q. How intense a diminution? 

A. Virtually to a discontinuance of special 
projects. 

Q. To your knowledge, has any researcher ever 
submitted an application to do research relating to 
environmental tobacco smoke? 

A. I would have no knowledge of that. 

Q. Did CTR ever fund any research to determine 
whether cigarettes low in tar and low in nicotine 
are less dangerous to health, less or more dangerous 
to health? 

A. I would have no knowledge one way or the 
other. 

Q. Have you ever testified before Congress? 

A. No. 

Q. When the Tobacco Industry Research Committee 
was first formed, didn't the tobacco industry 
present it to the public as an entity that was going 
to determine whether it was safe for people to 
smoke? 
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1 A. I don't recall the exact wording. I don't 

2 think it was—I would have to see the article. I 

3 can't recall. 

4 Q. I'm not asking you for the exact wording. I 

5 am just asking you based on your background in the 

6 tobacco industry and specifically your position at 

7 CTR and in terms of the history of the preceding 

8 organization, whether it is true in general that 

9 Tobacco Industry Research Committee was presented to 

10 the American public as an organization that was 

11 going to do its best to determine whether it was 

12 safe or unsafe for people to smoke? 

13 A. I don't think that would be the wording of 

14 the announcement, as nearly as I can recall. The 

15 evinced concern said they were going to perform 

16 research and they would make the results of this 

17 research available to the public. 

18 Q. They were going to perform research? 

19 A. No, not perform research themselves. They 

20 were going to fund research. 

21 Q. They were going to fund research about what? 

22 A. About the alleged connection between smoking 

23 and health. 

24 MS. ROSENBLATT: 140. 

25 Q. Do you know whether Dr. McAllister smokes? 
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1 

A. 

I don't believe he does. 

2 

Q. 

How about Dr. Glenn? 

3 

A. 

I don't believe he does. 

4 

Q. 

What is McAllister's present job title? 

5 

A. 

Scientific director and vice president. 

6 

Q. 

Do you know what Hill and Knowlton is? 

7 

A. 

Yes . 

8 

Q. 

And what are they? 

9 

A. 

Public relations firm. 

10 

Q. 

What connection, if any, did Hill and 


11 Knowlton have with the formation of the Tobacco 

12 Industry Research Committee? 

13 A. Anecdotally, I understood that they were 

14 present at the creation and some of their erstwhile 

15 employees joined the Council for Tobacco Research at 

16 inception. 

17 Q. During your tenure with CTR, was Hill and 

18 Knowlton involved in any way? 

19 A. No. 

20 MS. ROSENBLATT: 145. 

21 Q. In terms of special projects that we were 

22 talking about earlier, you mentioned that you would 

23 get a call from a law firm, someone from Shook, 

24 Hardy. Was it always the same lawyer who called or 

25 would it be different lawyers? 
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1 A. It wasn't always one but most, mostly it was 

2 dealing with one. 

3 Q. And who was that one? 

4 A. Well, for a time, it was of Shook, Hardy. 

5 It was Don Hoel, H-O-E-L, and latter day it was Pat 

6 Sirrige, and in my earlier tenure we had—excuse 

7 me—in my earlier tenure we were represented by the 

8 Jacob, Medinger, Finnegan firm, and I guess most of 

9 my dealings of that ilk were with Michael Davidson. 

10 As I recall, Michael Davidson was an attorney with 

11 them. 

12 Q. So Michael Davidson fulfilled the same role 

13 as the Shook, Hardy lawyers did later on in terms of 

14 special projects? 

15 A. Yes. 

16 Q. Was there correspondence or exchange of 

17 memos frequently between the law firm, the Finnegan 

18 law firm, the Shook, Hardy firm, and CTR with 

19 respect to special projects? 

20 A. I would not know. I would not know of any. 

21 I am not aware that there was that kind of commerce 

22 with CTR. 

23 Q. So basically, it would all be done on an 

24 oral basis? 

25 A. Basically, yes. 
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Q. When you would get that initiating call 
telling you that one or more of the tobacco 
companies was interested in funding a particular 
project, were you also in that initial call given 
the name of the researcher or the institution where 
the research would be conducted? 

A. I believe that was communicated to me, yes. 

Q. By the lawyers? 

A. By the lawyer. 

Q. So therefore, CTR had nothing to do with 
locating the researchers? 

A. That is correct. 

MS. ROSENBLATT: 149. 

Q. Did all the grantees, and by that I mean 
those researchers who received funding, did all the 
grantees know that the cigarette companies were 
funding their research? 

A. I would have no way of knowing what they 
knew. 

Q. Well, was there any mechanism in place where 
once funding was granted and the money started to 
flow and the project was okayed, was there any 
mechanism that you are aware of where CTR advised 
them that the money they received was coming from 
the tobacco companies? 
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A. I don't think such a communication was made. 

Q. Are you aware of any occasion when a 

researcher, upon learning that the money would come 
from the tobacco industry, refused it? 

A. No. I'm not aware of any such instance. 

MR. ROSENBLATT: 151? 

MS. ROSENBLATT: Yes. 

Q. Do you know Alexander Spears? 

A. Yes. 

Q. In what capacity? 

A. He was, and maybe still is, a member of the 
board of directors of the council. 

Q. Other than that, did you have any dealings 
with him during your tenure at CTR? 

A. Yes. When the time came for considering the 
annual budget, the chief executive, the scientific 
director and I visited the various companies and the 
directors, one or both of the directors who sat on 
our board, and presented the budget that would be 
formally adopted at the annual meeting, and so I 
would have had commerce with Dr. Spears on those 
occasions. 

MS. ROSENBLATT: 153. 

Q. How long was Addison Yeaman affiliated with 
CTR? 
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1 A. I don't know exactly. I don't know exactly. 

2 Q. Approximately? 

3 A. Five or six years I think is a guess. 

4 Q. How long were you and he there together? 

5 A. Three months. 

6 Q. When Addison Yeaman left CTR, did he go back 

7 with Brown & Williamson, do you know? 

8 A. To the best of my knowledge, he was retired 

9 and did not go back with Brown & Williamson. 

10 Q. When you were with CTR, if someone asked you 

11 if you were an employee of the tobacco industry, 

12 what would you say, what would you have said? 

13 A. I would point out that I am an employee of 

14 the Council for Tobacco Research. 

15 Q. When you were an employee of the Council for 

16 Tobacco Research, did you also consider yourself to 

17 be an employee of the tobacco industry? 

18 MS. ROSENBLATT: What line are you on? 

19 THE COURT: Top of Page 155. 

20 MS. ROSENBLATT: Okay. 

21 MR. ROSENBLATT: I just asked the 

22 question on the bottom of 154. 

23 MS. ROSENBLATT: Mine is not marked. 

24 A. No, I did not. 

25 Q. If the tobacco industry did not fund it, it 
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1 would not exist, correct? 

2 A. That is correct. 

3 Q. Okay. So how can the president of a 

4 creature of the tobacco industry not be an employee 

5 of the tobacco industry? 

6 A. Well, as an attorney, I'm sure I and you are 

7 aware of the integrity of the corporation and its 

8 separate existence. 

9 MS. ROSENBLATT: Next one is 163. 

10 Q. In terms of the special projects, once you 

11 wrote that letter, do you call it an award letter? 

12 A. Notice of award, I would say. 

13 Q. Notice of award letter that one-page pretty 

14 much of a form letter that you would send to the 

15 researcher, what, if any, continuing contact would 

16 you have with that researcher between that point in 

17 time and the completion of the special project? 

18 A. Very little contact, unless there was some 

19 inquiry as to financing and so forth, if a check 

20 were late maybe, or something like that, but other 

21 than that, it was very, very limited or almost 

22 non-existent contact. 

23 Q. Did this kind of situation arise with any 

24 frequency where you agreed to fund a special 

25 project, a tobacco company agreed and the researcher 
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found out he needed more money than he got in the 
grant and would ask for more money? What was the 
mechanism for giving him more or not giving him 
more? 

A. I can't honestly recall such a situation 
occurring, so. 

Q. I mean, were you permitted to discuss with 
friends, acquaintances and other people unconnected 
with the tobacco industry what was going on in 
special projects or were you told not to? 

A. I was not told not to, but, you know, when 
you fund research it's—it has a certain private 
aspect vis-a-vis the researcher. We wouldn't reveal 
even if it were in our grants-in-aid program. We 
would not reveal research that was being undertaken. 
This is—that's virtually proprietary, as far as the 
researcher is concerned. 

MS. ROSENBLATT: 166. 

Q. Were you ever advised by anyone at Shook, 
Hardy in connection with the reason why a tobacco 
company was interested in a particular special 
project? 

A. No, I was not. 

Q. Did you ever ask? 

A. No. 

TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1997 - ALL RIGHTS RESERVED 
(305) 358-9047 


http://legacy.library.ucsf.@dttJi(fti#iJhtC^aO0f'|»Blf.industrydocuments.ucsf.edu/docs/ynjl0001 



10451 


1 Q. Do you know what relation, if any, the 

2 request coming from Shook, Hardy in behalf of a 

3 responding tobacco company had to do with 

4 litigation, either pending litigation or anticipated 

5 litigation? 

6 A. I had no such knowledge. 

7 Q. What special project was the amount of 

8 funding for that project told to you by Shook, Hardy 

9 when you got that initial call? 

10 A. As I have indicated previously, a budget was 

11 a part of the submission that was made and that's, I 

12 believe, how we first were aware of the financial 

13 aspect. 

14 Q. The submission by Shook, Hardy? 

15 A. No. The submission by the researcher. We 

16 were told a proposal would be coming in, but I don't 

17 recall that an amount was given. It may have been, 

18 but I don't recall. But basically the documentation 

19 of the budget was the submission by the researcher. 

20 Q. I thought it was the kind of situation where 

21 Shook, Hardy would tell you, this is the project 

22 that a particular tobacco company wants done and we 

23 are willing to spend X dollars or this is the budget 

24 for it. Are you telling me that was not the 

25 situation? 
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A. I'm telling you that I was apprised that a 
proposal would be coming in. 

Q. A proposal from a researcher? 

A. Yes, as to research to be accomplished. 

Q. Okay. 

A. And I have outlined, I guess, previously 
what happened after receipt of that initial 
presentation. 

Q. And were you told to accept that proposal? 

A. No. I was told to seek the opinion of the 
scientific director as to his opinion of the merit 
of the research proposed. 

Q. Okay. But with the exception of one, only 
one instance that you can remember when the 
scientific director rejected a proposal, with 
respect to all other proposals under special 
projects, the scientific director went along with 
the proposal? 

A. I could only recollect concretely one 
disapproval. There may have been others, but I 
don't recall them. I do recall one instance. There 
may have been others, but I don't recall. 

Q. It is true, isn't it, that the granting 
permission to the researcher and approving the 
budget under special projects was accomplished much 
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quicker than under the mainstream grant process for 
CTR? 

A. It was a completely different procedure. 

Q. And much faster under special projects? 

A. Yes. It was different, and therefore, yes, 

I would say it was accomplished quicker, just by- 

Q. Okay. In terms of my understanding, the 
step-by-step process, generically you would get a 
call from Shook, Hardy and they would tell you about 
a particular project that one or more of the tobacco 
companies wanted. You would be told that a 
researcher would be contacting you with a proposal 
and a budget. You would, within a short time after 
that, receive the proposal and budget from a 
researcher. You would give that to the scientific 
director, the scientific director would approve it, 
and then you would write your award letter. 

A. No. 

Q. Have I missed a step? 

A. Yes, you have. 

Q. Okay. What step? 

A. I would give it to the scientific director 
for his assessment of its merit. If he had a 
positive view of it, I would then communicate with 
the attorney who had phoned me in the first instance 
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1 and apprise him of the scientific director's 

2 approval. He would then, as I understood it, canvas 

3 the companies that were going to support it, all the 

4 tobacco companies that were supporting this, and 

5 they would be apprised by telephone that the project 

6 had been approved. Whereupon, subsequently the more 

7 formal submission of the research was resubmitted 

8 with an attendant budget. Having gotten notice that 

9 the companies had approved its funding, I sent an 

10 award letter, a notice of award to the researcher. 

11 Q. Well, can you recall a single instance where 

12 the scientific director of CTR approved a special 

13 project and subsequent to that either Shook, Hardy 

14 or one of the tobacco companies turned it down or 

15 was it not the case that once the scientific 

16 director approved the merit of a special project as 

17 a practical matter, it was only a matter of time 

18 until it was approved and funded? 

19 A. I can't recall whether after a proposal was 

20 submitted back to the companies that it had been 

21 turned down. It may or may not have been. I don't 

22 have a recollection, but it could have been. 

23 Q. It could have been but certainly in a vast 

24 majority of the cases it was not? 

25 A. In most cases I would say that it was not. 
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1 Q. Just like in the vast majority of the cases 

2 the scientific director of CRT found merit to the 

3 special project proposal? 

4 A. During my tenure in most cases they were not 

5 disapproved. 

6 Q. Mr. Gertenbach, did you ever say to anyone 

7 else, what is the point of special projects? Why 

8 don't we just do this through the regular mainstream 

9 funding of grants process? In your mind, what was 

10 different about the research being done on the 

11 special projects than the mainstream research being 

12 funded? 

13 A. The grants-in-aid program were requests for 

14 funding to the whole scientific world and there was 

15 no way of knowing what would come through the door 

16 by way of request for funding. To the other side, 

17 special projects was search that the companies 

18 wanted to have done for reasons best known to 

19 themselves, and therefore, it was specific as to 

20 what they wanted to be looked into. You couldn't 

21 handle that end, as I say, one came through the door 

22 and you don't know what was in it. This one you 

23 knew what you wanted to have done and they were 

24 incidentally separately funded. Their funding had 

25 nothing to do with the grants-in-aid program. It 
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1 didn't impinge in any way on the amounts granted for 

2 the conventional program. 

3 Q. Where did the check come from to fund the 

4 special projects? Did that come from an individual 

5 tobacco company? Did it come from Shook, Hardy? 

6 A. It came from the individual tobacco 

7 companies. 

8 Q. With respect to special projects, not only 

9 did the tobacco company or companies decide a 

10 particular project that they wanted to have 

11 researched, but they also decided on the specific 

12 researcher? 

13 A. The specific researcher? 

14 Q. Yes. 

15 A. Apparently, yes. 

16 Q. Okay. It wasn't a kind of situation that 

17 after you talked to Shook, Hardy you got 12 

18 proposals. You got one proposal and one budget? 

19 A. Yes. 

20 Q. From obviously a prearranged researcher who 

21 had somehow been notified, okay, now send your 

22 proposal in to CTR? 

23 A. I would assume that was the way it worked, 

24 yes. 

25 Q. Other than the scientific director of CTR, 
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1 did you discuss special projects with any other 

2 employees of CTR? 

3 A. I can't recall doing that, no. 

4 Q. So you would have had occasion to discuss 

5 the special projects with Dr. McAllister? 

6 A. If he was the incumbent. 

7 Q. I get confused sometimes as to- 

8 A. When Dr. McAllister assumed the special 

9 projects, he had largely ceased to be active, but if 

10 you were asking a hypothetical, if a project came in 

11 and he was a scientific director, I would have asked 

12 him review and approval or disapproval of the 

13 project? 

14 MS. ROSENBLATT: Continued 21. 

15 Q. Okay, but what is your recollection 

16 specifically with respect to Dr. McAllister; during 

17 your tenure as president of CTR, was there at least 

18 a few occasions where he was the scientific director 

19 and a specific project was run by him or you just 

20 don't remember? 

21 A. No. I think I am fairly clear on this, that 

22 he had never had to review a special project during 

23 his tenure as scientific director to date, to the 

24 best of my knowledge. I don't know what has 

25 happened since I left, but. 
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1 Q. Since you have been going back on a 

2 consulting basis, have you had anything whatsoever 


3 

to do 

with special projects? 


4 

A. 

No. 


5 

Q. 

Did you ever have an occasion to 

discuss 

6 

special projects with any member of the 

Scientific 

7 

Advisory Board? 


8 

A. 

To the best of my knowledge, no. 


9 

Q. 

Is it accurate to say that members of the 

10 

Scientific Advisory Board would not have 

been aware 

11 

of the 

special project research going on 

? 

12 

A. 

I would have no way of knowing. 

I presume 

13 

they would not have knowledge of it. 


14 

Q. 

And certainly, in terms of the meetings of 

15 

the Scientific Advisory Board, there was 

never an 

16 

occasion where you or anybody else would 

get up and 

17 

start 

discussing special projects with them? 

18 

A. 

That is true. 


19 


MS. ROSENBLATT: 180. 


20 

Q. 

Is the Council for Tobacco Research a 

21 

corporation? 


22 

A. 

Yes. 


23 

Q. 

What year was it incorporated? 


24 

A. 

I believe it was 1971. 


25 

Q. 

Incorporated under the laws of the state of 
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New York? 

A. Yes. 

Q. What type of corporation is it? 

A. It's a 516C under the Internal Revenue Code, 
to the best of my recollection. 

Q. 516(6)? 

A. Oh, 516(6). Yes, I think so. 

Q. What designation is that? 

A. It's not trade association. I don't 
remember so I better not guess. 

Q. Does it have any kind of designation as a 
charitable corporation or a not-for-profit 
corporation? 

A. It's a not-for-profit corporation. 

Q. Is it designated anywhere in its formation 
papers or in any other kind of documents as a 
charitable corporation? 

A. I don't believe it is, no. 

Q. Is the money that is used to fund the 
research, is that, in terms of the Internal Revenue, 
is that a deduction for the tobacco companies? 

A. I don't know. I presume it is, but I don't 
know. 

MS. ROSENBLATT: It's 191. 

Q. How are members of the Scientific Advisory 
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Board compensated? 

A. They are paid a per diem for their physical 
attendance at the various meetings that are held. 

Q. How much is the per diem? 

A. When I left it was $1200 a day, and I don't 
know what it is now. 

Q. Did they submit expenses in addition to 
this? 

A. Yes. 

Q. Travel, hotel? 

A. Yes. 

Q. And could they take their spouse? 

A. Yes. 

Q. And submit those expenses? 

A. Yes. 

Q. How were members of the Scientific Advisory 
Board selected? 

A. There was a nominating committee consisting 
of the chairman and chief executive, myself, the 
scientific director, and the chairman of the 
Scientific Advisory Board. 

Q. Where would the names come from? 

A. If there was a need for replacement, in an 
informal way either the scientific members of the 
nominating committee would be aware of the candidate 
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1 who would fill the position or they would ask other 

2 members of the Scientific Advisory Board as to their 

3 suggestions. 

4 MS. ROSENBLATT: I think Line 2, 193. 

5 Q. Are you aware of any member of the 

6 Scientific Advisory Board ever having expressed an 

7 opinion that cigarette smoking causes cancer, heart 

8 disease and other diseases? 

9 A. I can't recall any such situation. 

10 MS. ROSENBLATT: 196. Wait. I think 

11 Line 2, 196. 

12 Q. When Dr. Glenn joined CTR, did you explain 

13 to him all about special projects and how that 

14 worked? 

15 A. I can't recall, but I would assume that by 

16 way of orientation that would have been explained to 

17 him. 

18 Q. Well, after that period of orientation, have 

19 you and Dr. Glenn had additional conversations about 

20 the special project category? 

21 A. To the best of my recollection, during 

22 Dr. Glenn's tenure as scientific director, he was 

23 asked in his capacity as scientific director to go 

24 through the review process that I have previously 

25 described with respect to a special project. 
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1 Q. Do you know whether special projects existed 

2 when CTR was the Tobacco Industry Research 

3 Committee? 

4 A. I do not know how long they antedated my 

5 tenure. They were in existence, but I don't know 

6 how long. 

7 MS. ROSENBLATT: 198. 

8 Q. Was it your understanding that in order to 

9 proceed with a special project that all the tobacco 

10 companies had to be involved or could a special 

11 project be funded with only some of the tobacco 

12 companies involved? 

13 A. To the best of my knowledge, all of them 

14 subscribed. They would have to subscribe, yes. 

15 Q. What else would ordinarily be covered in 

16 that first telephone call from Shook and Hardy to 

17 you? 

18 A. Nothing in addition to what I have already 

19 communicated to you. 

20 Q. Nothing else would be told to you? 

21 A. No. 

22 Q. In the course in the special projects 

23 category, were you frequently told that time was of 

24 the essence, that this was research that they wanted 

25 completed as quickly as possible for whatever 
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1 reason? 

2 A. No, I was not. 

3 MS. ROSENBLATT: 243. 

4 Q. Were you ever personally involved in 

5 administering CTR special projects applications or 

6 proposals? 

7 A. Yes. 

8 Q. And during what period of time was that? 

9 A. I believe I became actively involved in that 

10 when I ascended to the presidency in early 1984. 

11 Q. And through what period of time did you 

12 continue to have responsibility? 

13 A. Through the termination of my employment on 

14 December 31, 1992. 

15 Q. Could you please summarize for us what you 

16 did in connection with CTR's special projects? 

17 A. I was apprised that, by telephone, by an 

18 attorney that an application for scientific research 

19 would be forthcoming and it was indicated to me what 

20 the potential—that it was research presumably that 

21 the supporting companies wanted to have done in 

22 their behalf and the name of the researcher was made 

23 known to me, and I believe perhaps the budget may 

24 have been indicated preliminarily, but I'm not sure. 

25 Q. And what happened next in the process? 
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1 A. Then ensued a receipt of this application in 

2 writing, of course, and that those documents were 

3 handed by me to the scientific director for his 

4 appraisal of merit of the application in the context 

5 of the budget requested, and he would indicate his 

6 approval as to the merit or disapproval, communicate 

7 that to me, and I would apprise the attorney who 

8 called me of the approval or disapproval situation 

9 by the scientific director. Then I was advised that 

10 the attorney would then presumably canvas the 

11 companies who, all the tobacco companies who were 

12 going to support this work to get final approval for 

13 its going forward. 

14 Ultimately, after he had gotten that 

15 approval, he would so advise me and then there was a 

16 second submission in more formal form of the project 

17 to be completed with an attendant budget, and having 

18 gotten the approval to go forward with it, a letter 

19 would go out under my signature apprising the 

20 researcher that his grant had been approved, and we 

21 indicated how the moneys for that grant would be 

22 paid. 

23 Depending on the amount, we either pay it on 

24 an installment basis, or if it was a smaller amount, 

25 we might pay it all up front in one installment. 
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1 Q. Once that step had taken place, what 

2 additional contact did you have with that special 

3 project? 

4 A. I did not have generally any other contact 

5 with it. 

6 Q. When was the last time, to your knowledge, 

7 that a CTR special project was funded? 

8 A. My best estimate is about 1990, and it may 

9 have, payments may have carried on beyond that, but 

10 that is the approximate date to the best of my 

11 recollection. 

12 Q. And when you retired from CTR in 1992, what 

13 was the status of the CTR special projects? 

14 A. They were relatively dormant. There was no 

15 ongoing special projects. 

16 Q. To your knowledge has that status changed 

17 today? 

18 A. To the best of my knowledge, that has not 

19 changed. 

20 Q. Now, earlier you testified that CTR special 

21 projects continued to exist as a component within 

22 CTR. Can you explain what you meant by that? 

23 A. There is still a token balance in the 

24 special projects bank account which continues to be 

25 maintained, but that is what I meant by the 
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1 apparatus is there, if any special projects are 

2 desired to be funded. 

3 Q. Do you know when the last disbursement was 

4 paid from this fund? 

5 A. I believe in the early '90s, to the best of 

6 my recollection. 

7 MS. ROSENBLATT: Shall we continue with 

8 the second volume or break? 

9 THE COURT: We'll just take a short 

10 break. We are going to take a short break, folks. 

11 (A brief recess was taken, and the 

12 following proceedings were held outside the presence 

13 of the jury:) 

14 MS. ROSENBLATT: Since this is so 

15 inherently boring and the jury may tune it out, that 

16 perhaps—I know some trials there's been an 

17 instruction that depositions are just as important 

18 as real evidence and real witnesses, and pay 

19 attention, some type of instruction about it because 

20 I think the natural tendency is not to pay much 

21 attention and we don't have these people on 

22 videotape type but it's a standard-type instruction. 

23 THE COURT: I really can't instruct the 

24 jury to pay more attention than another witness. 

25 MS. ROSENBLATT: Comparable. 
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1 THE COURT: The instruction that I gave 

2 the jury on the initial stage where you talked about 

3 depositions, I think I told them in this case that 

4 you may consider the testimony of a deposition just 

5 as if you would when the witness has sat here and 

6 testified live in front of you, which is a standard 

7 instruction. They should know that. 

8 MS. ROSENBLATT: Okay. 

9 THE COURT: But it is basically true 

10 that depositions put you to sleep, which is what you 

11 ought to realize when you take that position, if 

12 you're going to use a deposition. 

13 MS. ROSENBLATT: From now on we are 

14 going videotape as a matter of course. 

15 THE COURT: Videotape is just as bad. 

16 It's a talking head and after a while (indicating) . 

17 Okay. Let's bring them out. 

18 (The jury entered the courtroom and the 

19 following proceedings were had:) 

20 THE COURT: All right, everybody 

21 present? Let's presume. 

22 MR. ROSENBLATT: Continuing with the 

23 deposition Mr. Robert Gertenbach taken August 4, 

24 1994. 271? 

25 MS. ROSENBLATT: Yes. 
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Q. Mr. Gertenbach, when we were together the 
last time and you were being questioned, one of the 
exhibits that were shown to you by Mr. Moodhe I 
guess referred to as the Blue Book called Gertenbach 
Exhibit E, on July 26 when we were last together, 
and the title of this is "Chronic Exposure of Mice 
to Cigarette Smoke," prior to Mr. Moodhe showing you 
this book and asking you some questions about it, 
had you seen it before? 

A. Yes. 

Q. In what sense or in what capacity? 

A. It was published during my tenure and there 
were numerous copies around, and I would have seen 
it then. 

Q. Now, had you ever read it? 

A. No. 

Q. Not any part of it? 

A. I may have quickly browsed through, but I 
can't recall specifically reading it in any detail. 

Q. Now, as I understand it, in terms of the 
Council for Tobacco Research, this project which led 
to the publication of quote, "Chronic Exposure of 
Mice to Cigarette Smoke," end quote, was contract 
research? 

A. Yes. 
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1 Q. Now, if you would make that distinction for 

2 me again as to the difference between contract 

3 research and the grant-in-aid program of CTR. 

4 A. Contract research would be work that was 

5 specifically desired to be done by the council and 

6 commissioned with researchers of their own choosing. 

7 In the grant-in-aid situation, applications for 

8 grants literally came through the door and were 

9 evaluated under the cognizance of the Scientific 

10 Advisory Board. 

11 So in one case, in the case of contract 

12 research, it was work that was specifically desired 

13 by the council, and in grant-in-aid work, and of 

14 course, research that ultimately was approved, was 

15 desired by the council as well but wasn't 

16 commissioned, if you will, by the council. 

17 Q. So in that sense, contract research would 

18 appear to be more similar to special project 

19 research than to mainstream grant-in-aid, wouldn't 

20 you agree? 

21 A. Well, contract research had the cognizance 

22 of the Scientific Advisory Board. Special projects 

23 did not, to the best of my knowledge. 

24 MS. ROSENBLATT: 1274. 

25 Q. Well, as the president of the Council for 
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1 Tobacco Research, were you happy with that 

2 conclusion or were you unhappy with that conclusion? 

3 MS. ROSENBLATT: I think we were going 

4 to insert. 

5 MR. MOODHE: We reworded that. 

6 Q. As the president of the Council for Tobacco 

7 Research, were you happy with that conclusion from 

8 the Blue Book or were you unhappy with that 

9 conclusion or were you neutral? 

10 A. I was essentially neutral. 

11 Q. Do you know how long the research took, 

12 referring of course to the Blue Book? 

13 A. No, not exactly, only that it had occurred 

14 over a period of years, but how long that period 

15 was, I can't—I don't know. 

16 Q. However long the research took to reach the 

17 conclusions set forth in the Blue Book publication, 

18 what was the total cost laid out by tobacco 

19 companies for this research? 

20 A. To the best of my recollection, the number 

21 approached something like $12 million. 

22 MS. ROSENBLATT: 275. 

23 Q. Smoking machines don't strike me is being 

24 very expensive, and obviously, it's not very 

25 expensive to get a whole bunch of mice. What cost 
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1 $12 million? 

2 A. Your guess is as good as mine. 

3 MS. ROSENBLATT: Oh, you said that. 

4 A. I have no knowledge of the amount of time, 

5 effort, extent, so I cannot speculate as to the 

6 magnitude. 

7 Q. Okay. But, I mean, do you know of any 

8 other, can you help me in terms of trying to 

9 understand why it cost so much, other than smoking 

10 machines, the mice, obviously salaries of 

11 researchers, is there any other component that you 

12 are aware of that went into this, that might explain 

13 why it cost so much? 

14 A. No. This project largely antedated my 

15 tenure, so I don't know what the components of the 

16 costs were. 

17 Q. You would have no idea, for example, how 

18 much money the research director of this project or 

19 his assistants or associates were paid during the 

20 life of the project? 

21 A. No, I would not. 

22 Q. Does that exist? I assume that exists 

23 somewhere in the records of CTR; in other words, 

24 there would be a budget as to how the 12 million was 

25 spent, how much on salary, how much on the mice, how 
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much on machines, that kind of thing? 

A. I would assume so. 

Q. But you've never really seen it? 

A. No. 

MR. ROSENBLATT: Do I continue? 

MS. ROSENBLATT: I don't think so. I 
think we go to 285, Line 1. 

Q. In contract research like this and since 
CTR, to the best of my knowledge, was spending about 
18, $20 million a year total, how was it authorized 
that $12 million would be spent on this one project, 
specifically Exhibit E? 

A. That antedated my tenure and I would have no 
knowledge of its inception. 

Q. When was this completed, this research? 
Because my understanding was that was still ongoing 
during your tenure, is that your understanding or 
not your understanding? 

A. Yes, it was ongoing during my tenure. I 
don't recall the date of when that contract expired. 

Q. Do you know anything about the mechanism of 
payment, I mean, was that done through you, through 
CTR, the funding of Microbiological Associates? 

A. I would not have had a hand, to the best of 
my knowledge, in funding. 
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1 Q. Do you know whether the money was coming 

2 from CTR to pay Microbiological Associates or 

3 whether it was coming directly from the tobacco 

4 companies or from some law firm in behalf of the 

5 tobacco companies? 

6 A. I don't have that knowledge. 

7 Q. Obviously, this contract research, 

8 Gertenbach Exhibit E, did not go through the usual 

9 process where it was sent to two members of the 

10 Scientific Advisory Board, which you explained in 

11 some detail as the mainstream grant-in-aid process? 

12 A. I told you that would have antedated my 

13 tenure, so I have no knowledge about it. 

14 Q. But isn't it your understanding that it did 

15 not, that it was different from the grant-in-aid 

16 process? 

17 A. To the best of my knowledge, it would have 

18 been different, yes. 

19 Q. Talking about special projects, is it 

20 accurate to say that special projects were by 

21 definition research that the tobacco companies 

22 desired to have performed? 

23 A. That was my understanding, yes. 

24 Q. Special projects were funded by precisely 

25 the same tobacco companies which funded the 
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1 mainstream grant-in-aid research of CTR; is that 

2 correct? 

3 A. Yes, yes. 

4 Q. With respect to special projects, the 

5 Scientific Advisory Board was not involved, whereas, 

6 of course, it was involved with respect to the 

7 grant-in-aid research? 

8 A. Yes. 

9 Q. Special projects were not run by two members 

10 of the Scientific Advisory Board as were 

11 grant-in-aid projects; is that correct? 

12 A. Yes. 

13 Q. You were questioned the last time we were 

14 together about the various meetings of the 

15 Scientific Advisory Board. It is my understanding 

16 that special projects were not discussed and did not 

17 come up at these general meetings of the Scientific 

18 Advisory Board; is that correct? 

19 A. To the best of my recollection, that is so. 

20 Q. And Scientific Advisory Board members were 

21 not advised of the special projects; is that 

22 correct? 

23 A. To the best of my knowledge, during my 

24 tenure they were not. 

25 Q. The first notice to you— 
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1 MR. MOODHE: I believe that's out. 

2 MR. ROSENBLATT: Okay. 

3 THE COURT: 291. 

4 MS. ROSENBLATT: Yes. 291. 

5 Q. The Council for Tobacco Research and the 

6 Scientific Advisory Board of the Council for Tobacco 

7 Research had absolutely nothing to do with selecting 

8 the researcher who would conduct the research on a 

9 special project; is that correct? 

10 A. That is essentially correct, yes. 

11 Q. Generally speaking, were the special project 

12 researchers different from the researchers who did 

13 the grant-in-aid research or were they sometimes the 

14 same or frequently the same? 

15 A. Essentially different, but to the best of my 

16 knowledge, there were some special project 

17 researchers who had at one time or another been 

18 grant-in-aid researchers as well. 

19 Q. It was never part of your job, while you 

20 were with CTR, was it, to actually go to the 

21 location where research was being conducted, whether 

22 it would be a special project or a grant-in-aid 

23 project, and supervise or check in on or oversee or 

24 anything of that kind? 

25 A. With respect to special projects, I never 
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1 visited a researcher. In the course of my tenure 

2 with respect to grants-in-aid, I may have made a 

3 handful of visits just for orientation to meet some 

4 of the scientists, but, as I say, in the course of 

5 my tenure, that may have been five to ten visits at 

6 most, to the best of my recollection. 

7 MS. ROSENBLATT: 294. 

8 Q. Was the funding for a special project 

9 handled in the same fashion as funding for a 

10 grant-in aid project or was it handled differently? 

11 A. There was a special account, bank account, 

12 for the special projects, but funding was 

13 essentially like the grant-in-aid program. 

14 Depending on the amount, it would either be paid in 

15 installments or if it was a small enough amount, it 

16 might be paid in one fell swoop. So in that way it 

17 was similar to the funding and procedure for 

18 grants-in aid. 

19 Q. Shook, Hardy would tell you what the budget 

20 would be for a special project? 

21 A. The budget was appended to the research 

22 proposal that was submitted by the potential 

23 researcher. 

24 MS. ROSENBLATT: 299. 

25 Q. I want to ask you a question about another 
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1 exhibit that was shown to you last week, the title 

2 of which is, "The Council for Tobacco Research-U.S. , 

3 Inc. Statement of Policy." You have got that in 

4 front of you now? 

5 A. Uh-huh. 

6 Q. Follow along with me as I read the first 

7 sentence. 

8 "The Council for Tobacco Research-U.S.A., 

9 Inc. (The Council) is dedicated to supporting the 

10 investigation of fundamental matters relating to a 

11 connection between tobacco use and human health," 

12 end quote. Is that a true statement? 

13 A. Yes. 

14 Q. If that is a true statement, why can't you 

15 point me to 50 or 60 or 150 abstracts in the report, 

16 the Council for Tobacco Research-U.S.A., Inc., 1991, 

17 that deals with the investigation of fundamental 

18 matters relating to a connection between tobacco use 

19 and human health? 

20 A. Because I am not a scientist. I think a 

21 scientist might be able to accommodate you more 

22 appropriately. 

23 Q. Do you think that if we had the most 

24 qualified scientist in America go through Gertenbach 

25 Exhibit B, that he would conclude that the majority 
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1 of these abstracts recited in here deal with the 

2 investigation of fundamental matters relating to a 

3 connection between tobacco use and human health? 

4 A. I have no way of judging how he would 

5 conclude. 

6 Q. You just went through some of the titles 

7 here with me in the Gray Book, and obviously those 

8 titles have nothing in the world to do with 

9 fundamental matters relating to a connection between 

10 tobacco use and human health; isn't that true? 

11 A. I am unable as a layman to make that 

12 judgment. 

13 Q. What these abstracts have to do with is 

14 supper technical stuff relating to genes and cells 

15 and molecules, and don't have a thing in the world 

16 to do with studying the fundamental matters relating 

17 to a connection between tobacco use and human 

18 health; isn't that true? 

19 A. I believe you would have to ask a scientist 

20 to make that connection. I, as a layman, cannot. 

21 MS. ROSENBLATT: 307. 

22 Q. Looking at Exhibit B, the Gray Book, there 

23 is one title, I think you'll agree with me on this, 

24 if the average American were to read this article, 

25 which is on Page 25, 
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MR. ROSENBLATT: Now I'm stuck. 

THE COURT: Lipopolyaccharide. 

MR. ROSENBLATT: Okay. 

Q. Lipo, et cetera. 

THE COURT: I'll give you. I have it 
written down. "Lipopolyaccharide and Dexamethasone 
Induced Mouse Mammary Tumor Proviral Gene Expression 
and Differentiation in B Lymphocytes through 
Distinct Regulatory Pathways." 

MS. ROSENBLATT: Thank you. 

Q. Reading that article, with that title, even 
if the man or woman has an extremely high IQ, that 
article is not going to help a smoker decide whether 
he should stop smoking or continue smoking in terms 
of his own health and welfare. You would agree with 
that, wouldn't you? 

A. The article is in the language of science 
and would be particularly comprehensible to 
scientists and members of the press who are 
scientific writers. It would filter down to the 
general lay public through their doctors who 
hopefully would be able to interpret this and the 
scientific writers who would perhaps put it in lay 
language in whatever publication they were employed 
by. 
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Q. But you were president of CTR for a number 
of years and it never even filtered down to you. I 
mean, basically, in terms of my questioning you last 
time, you have responded to any technical question 
or question dealing with a relationship as saying 
that is really outside your realm because it is 
scientific, correct? 

A. Where I made that statement, I sincerely 
meant it. 

Q. I understand that. And the only thing that 
has filtered down to you as president of CTR in 
terms of answering the question whether an 
individual should stop smoking or continue smoking 
is that causation is still up in the air? 

A. It is my lay opinion that causation is still 
up in the air. 

Q. And how long is it going to remain up? 

MR. MOODHE: I think that's out. 

MS. ROSENBLATT: Is that out? It's 

marked. 

THE COURT: What page? 

MR. ROSENBLATT: Page 309. 

THE COURT: That's out. Line 13 
through 18, so 19. 

Q. Did you personally ever meet Edwin Jacob? 
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1 He's a lawyer. 

2 A. Yes. 

3 Q. And what were your dealings with him in 

4 connection with your position at CTR? 

5 A. Mr. Jacob, at the time of my joining the 

6 council, was our attorney and I would have had an 

7 attorney-client relationship with him. 

8 Q. Did Mr. Jacob have any involvement with 

9 special projects, and by that I mean, did he do 

10 anything similar to that initial phone call you 

11 would get on a special project from Shook, Hardy? 

12 Did he ever play that role or did anyone from 

13 Mr. Jacob's law firm ever play that role? 

14 A. I had contact, to the best of my 

15 recollection, with a member of Mr. Jacob's firm in 

16 connection with special project, but I believe he 

17 was acting in that capacity as an attorney for the 

18 R.J. Reynolds company who I believe he represented 

19 as well as the council. 

20 Q. Specifically, did you ever get a call from 

21 Mr. Jacob or any member of Mr. Jacob's law firm 

22 similar to the call you have described you would get 

23 from the Shook, Hardy firm about a new special 

24 project? 

25 A. Yes. 
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1 Q. And would that call be essentially the same 

2 substantively as the call you would have gotten from 


3 

Shook 

, Hardy? 



4 

A. 

Substantively, yes. 


5 

Q. 

How often 

. did that happen as between 

the 

6 

Jacob 

law firm and the Shook, Hardy law firm 

during 

7 

your 

tenure? 



8 

A. 

To the best of my recollection, very 

much 

9 

reduced in frequency as compared to the Shook, Hardy 

10 

firm. 




11 

Q. 

What were 

: the circumstances under which 

12 

Jacob 

no longer— 

- 


13 


THE 

COURT: I think that's out. 


14 


MR. 

ROSENBLATT: That's out? 


15 


THE 

COURT: Well, it should be ( 

out. 

16 


MS . 

ROSENBLATT: We argued that 

and 

17 

that 

was in. 



18 


THE 

COURT: No. Leave that out 

. 

19 


MS . 

ROSENBLATT: All right. So 

we 

20 

would 

go Line 4? 



21 


THE 

COURT: Actually, let's start with 

22 

Line 

6. 



23 


MS . 

ROSENBLATT: Okay. 


24 

Q. 

Is one other distinction between contract 

25 

research and grant-in-aid research, the fact 

that 
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1 under contract research, CTR controls publication or 

2 is publication handled exactly the same way with 

3 respect to contract research as it would be with 

4 grant-in-aid research? 

5 A. I wouldn't have knowledge, again, not being 

6 present at inception. I would only be speculating 

7 and I don't choose to do that. 

8 MS. ROSENBLATT: 315. 

9 Q. Did you say when you left as president that 

10 no one replaced you as president? 

11 A. To the best of my knowledge. Dr. Glenn 

12 assumed both titles, chairman and president. 

13 MS. ROSENBLATT: 323. 

14 Q. What was the purpose of this public 

15 relations guy, Zahn, attending meetings of the 

16 Scientific Advisory Board? 

17 A. He had always attended them, and one of the 

18 functions of Mr. Zahn, if indeed his principal 

19 function, was to attend scientific meetings 

20 throughout the world, as I believe I previously 

21 testified, and he was a science writer, to the best 

22 of my knowledge, and perhaps it was to aggrandize 

23 his scientific knowledge to sit in and listen to the 

24 presentations that went on in the course of an SAB 

25 meeting. 
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Q. To your knowledge, did Mr. Zahn ever write 
an article anywhere about the relationship between 
tobacco and health? 

A. I have no knowledge of that. 

MR. ROSENBLATT: Do I go to Line 21? 

MS. ROSENBLATT: Yes. 

Q. This is a question I admit repeating, but 
there is a purpose in repeating it because some time 
has elapsed between last week and today. 

I asked you last week if you could name me 
one medical doctor or scientist totally unconnected 
to the tobacco industry, who has never received any 
money from the tobacco industry, who has ever 
publicly stated that he or she agrees that causation 
has not been scientifically established? Last week 
you said you couldn't. How about today? 

A. I still can't. 

Q. Does the Literature Retrieval Division, 
which eventually became LS, Inc., do anything other 
than gather scientific literature from all over the 
world and categorize it? 

A. I have no knowledge of work other than that. 

Q. Is it fair to say that the basic mandate of 
CTR as you understand it during your tenure was to 
fund research as to the causes of diseases, as to 
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1 the causes of certain diseases, including cancer and 

2 heart disease? 

3 A. Related to the causes of diseases alleged to 

4 be related to smoking. 

5 Q. Such as cancer and heart disease? 

6 A. Such as cancer and heart disease. 

7 Q. But you have explained that the mandate of 

8 the research CTR was funding was to find the causes 

9 of those diseases, even if those, the causes, had 

10 zero to do with tobacco, you are still interested in 

11 funding research to determine the cause of cancer, 

12 even if it had to do with cells or molecules or diet 

13 or any number of things totally unconnected with 

14 tobacco; isn't that correct? 

15 A. CTR was looking into cause, however 

16 generated. 

17 Q. From whatever source? 

18 A. From whatever source. 

19 Q. In terms of special projects, there was 

20 never a situation in your experience where 

21 researchers were bidding against each other to do 

22 the research. The way it worked was you were told 

23 who the researcher was, and you got a proposal from 

24 one researcher, not two or three; is that correct? 

25 A. Yes. 
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1 MS. ROSENBLATT: I think 331. 

2 Q. During your tenure with CTR, is it accurate 

3 to say that you never had any direct communication 

4 with a member of the general public about the 

5 research that was funded — that was being funded by 

6 CTR? 

7 A. To the best of my recollection, I can't 

8 recall any such communication. 

9 MS. ROSENBLATT: I think we're up to 

10 346. 

11 Q. Mr. Gertenbach, you have no idea what 

12 individual members of the Scientific Advisory Board 

13 knew or didn't know about the Blue Book, "Chronic 

14 Exposure of Miles To Cigarette Smoke"; isn't that 

15 correct? 

16 A. How familiar they were with the contents? 

17 Q. Or if they were familiar with it at all, 

18 until this was published, yes, until this was 

19 published. 

20 A. I have no knowledge of what, if anything, 

21 may have been communicated to them along the way. 

22 Q. This contract research, which resulted in 

23 the Blue Book, was research CTR wanted; right? 

24 A. Yes. 

25 Q. You have no idea whether any individual 

TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1997 - ALL RIGHTS RESERVED 
(305) 358-9047 


http://legacy.library.ucsf.@dttJi(fti#iJhtC^aO0f'|»Blf.industrydocuments.ucsf.edu/docs/ynjl0001 



10487 

1 member of the Scientific Advisory Board at any time 

2 wanted this research, as well; do you? 

3 A. I have no knowledge of that. 

4 Q. Now, whether the 12 million dollars was 

5 provided directly from the tobacco companies to 

6 Microbiological Associates, or whether CTR was the 

7 conduit whereby they received the 12 million 

8 dollars, the 12 million dollars came from the 

9 tobacco companies; correct? 100 percent of the 12 

10 million dollars came from the tobacco companies; 

11 correct? 

12 A. Yes. 

13 MS. ROSENBLATT: I think 353. 

14 Q. Counsel has just asked you some questions 

15 about the Gray Book focusing in on Dr. Glenn's 

16 statement that the Council for Tobacco Research is 

17 the sponsoring agency of a program of research into 

18 questions of tobacco use and health. You were 

19 president of CTR for a number of years. 

20 Please tell me specifically the research, 

21 the projects, the researchers that were funded by 

22 CTR delving into questions of tobacco use or health. 

23 A. I cannot list them. Presumably in the 

24 judgment of the Scientific Advisory Board, all of 

25 the research had some pertinence to that mandate. 
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1 



MS. ROSENBLATT: That's it. 

2 



MR. ROSENBLATT: No. I think 354. And 

3 

I see 

— 


4 



MS. ROSENBLATT: Yes. Yes. I'm sorry. 

5 

BY MR. 

ROSENBLATT: 

6 

Q. 

You have told me both last week and this 

7 

week that 

the whole function of CTR was to fund 

8 

research. 

studying the basic causes from whatever 

9 

source 

of 

diseases that had been linked with 

10 

smoking. 

That is a completely different thing from 

11 

Dr. Glenn 

's statement that we are sponsoring 

12 

research 

into questions of tobacco use and health; 

13 

isn't 

it? 

Or are they the same to you? 

14 

A. 

I 

think it is saying essentially the same 

15 

thing 

in 

different words. 

16 



MS. ROSENBLATT: That's it. 

17 



THE COURT: Uh-huh. 

18 



Okay. We can get one more in before 

19 

lunch. 

I 

believe. 

20 



MS. ROSENBLATT: Yes. 

21 



THE COURT: I don't think it's that 

22 

long. 



23 



MS. ROSENBLATT: All right. 

24 



THE COURT: At least I don't think it 

25 

is . 
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1 MR. ROSENBLATT: This is the deposition 

2 of Andrew Tisch, who was the CEO of Lorillard at the 

3 time his deposition was taken on October 15th, 1993. 

4 He was succeeded by Alexander Spears. 

5 Q. Please state your name and address. 

6 A. My name is Andrew H. Tisch, T-i-s-c-h. My 

7 home address is [DELETED]. 

8 Q. Mr. Tisch, what is your position with the 

9 Lorillard Tobacco Company? 

10 A. I'm chairman and chief executive officer. 

11 Q. Could you give me a history of the Lorillard 

12 Tobacco Company when it was first formed? 

13 A. Lorillard was first formed in 1760; founded 

14 by Pierre Lorillard. It's been in business for 230 

15 some odd years. It's been in the tobacco business 

16 the whole time. 

17 It manufactures cigarettes, I'm not sure how 

18 it was created out of the break-up of the cigarette 

19 industry in 1917, but continued to manufacture 

20 cigarettes throughout that period under the names of 

21 Egyptian Deities and Helmar and Murad. 

22 In the 1950s, it started to manufacture Kent 

23 cigarettes; introduced Newport cigarettes in the 

24 early '50s. In the '30s and '40s, it introduced Old 

25 Gold cigarettes. True cigarettes, which were 
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1 introduced in the early '60s, and continues to 

2 market cigarettes up until current time. 

3 Q. Does Lorillard put out any brands other than 

4 the ones you've just named? 

5 A. Yes. 

6 Q. And what are they? 

7 A. Max, Triumph, Style, Spring, Satin, and 

8 we're currently testing a brand called Harley 

9 Davidson. 

10 Q. Which of these brands is Lorillard's best 

11 seller? 

12 A. Newport. 

13 Q. And which is the second best seller? 

14 A. Kent. 

15 Q. What is the difference between Lorillard, 

16 Inc., and Lorillard Tobacco Company? 

17 A. Lorillard Tobacco Company is a wholly owned 

18 subsidiary of Lorillard, Inc. 

19 Q. What is your connection with Lorillard, 

20 Inc.? 

21 A. I am the chairman and chief executive 

22 officer of both Lorillard, Incorporated and 

23 Lorillard Tobacco Company. 

24 MS. ROSENBLATT: I think 10. 

25 Q. Does Lorillard Tobacco Company do research 
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on any issues relating to tobacco and health? 

A. Yes. 

Q. Tell me about the research it does. 

A. Through our research and development 
department, we do some studies and we also fund 
studies outside of the company. 

Q. The studies you fund outside of the company, 
can you name me the entities you fund or the 
individual laboratories that you fund? 

A. Specifically, they would be the Council for 
Tobacco Research and the Council for Indoor Air 
Research. 

Q. Who is the head of Lorillard's research and 
development? 

A. Dr. Alexander — I'm sorry. The head of 
Lorillard's research and development is Velio, 
V-e-l-l-o, Norman, N-o-r-m-a-n. 

Q. Is he a scientist or some kind of a 
physician? 

A. I believe he is a scientist of some kind. 

Q. Do you know what — 

A. I don't know specifically. 

Q. — whether it's chemistry or statistics or 
whatever? 

A. I don't know specifically. 
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MS. ROSENBLATT: I think it's 25, Line 

25. 

THE COURT: What page do you have? 

MS. ROSENBLATT: 11. 

Q. Have you ever had occasion to read any 
Surgeon General's Report relating to the issue of 
tobacco and health? 

A. No. 

Q. Have you ever had occasion to read the 
report of the Environmental Protection Agency 
dealing with the effects of environmental tobacco 
smoke on nonsmokers? 

A. No. 

MR. ROSENBLATT: Page 13, Line 7. 

MS. ROSENBLATT: Yes. 

Q. Does cigarette smoking cause cancer? 

A. I don't believe so. 

Q. Based on what? 

A. Based on my understanding of the statistical 
and scientific evidence that's been presented. 

Q. What is your understanding of the scientific 
and statistical evidence that's been presented? 

A. There has been no conclusive scientific 
evidence in my mind that's been presented that 
convinces me that cigarette smoking causes cancer. 
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1 Q. How did you know that, without having read 

2 any of the Surgeon General's reports, or without 

3 having read any of the 50,000 scientific studies on 

4 that subject? 

5 A. Because the people who I talk to and the 

6 people in whose trust I place my thoughts have told 

7 me so. 

8 Q. Name some of those people, please, that have 

9 convinced you that cigarette smoking does not cause 

10 cancer? 

11 A. They have not convinced me that cigarette 

12 smoking causes cancer. I have not been convinced 

13 that cigarette smoking causes cancer. 

14 Q. Tell me the people who have talked to you on 

15 that subject which have caused you to reach that 

16 conclusion? 

17 A. The primary person is Dr. Alexander Spears. 

18 Q. S-p? 

19 A. E-a-r-s. 

20 Q. He's an employee of Lorillard? 

21 A. That is correct. 

22 Q. What is his job? 

23 A. He's the vice chairman of Lorillard. 

24 Q. How long has he been with Lorillard? 

25 A. At least 25 years. 
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1 Q. Doing what? 

2 A. First of all, when I first met him, he was 

3 head of research and development. Then he assumed 

4 the responsibility for manufacturing, in addition to 

5 that, and now serves at vice chairman. 

6 Q. What is his scientific background? Is he a 

7 physician? 


8 

A. 

I believe he's a research chemist. 



9 

Q. 

So he's not a doctor? 



10 

A. 

That's correct. 



11 

Q. 

Have you ever — 



12 

A. 

Excuse me. He is a doctor. 



13 

Q. 

I mean, a Ph.D doctor, as opposed to 

an 

MD 

14 

doctor? 




15 

A. 

That is correct. 



16 

Q. 

And the Ph.D as you understand it is 

in 

the 

17 

field of chemistry? 



18 

A. 

As I understand it, yes. 



19 

Q. 

Do you know from what university he 

has 

the 

20 

degree? 




21 

A. 

I think I knew at one time and probably 

have 

22 

forgotten. 



23 

Q. 

Have you ever on your own sought in 

any 

way 

24 

to contact lung specialists, heart specialists. 


25 

cancer 

specialists, anywhere in the United States or 
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1 anywhere in the world to further educate yourself on 

2 the subject as to whether or not smoking causes 

3 cancer and other diseases? 

4 A. No. 

5 Q. Are you able to sit here today to name one 

6 scientist, researcher or physician unconnected with 

7 the tobacco industry who's never been paid by the 

8 tobacco industry, who takes the position publicly 

9 that it has not been proven that cigarette smoking 

10 causes cancer? 

11 A. No. 

12 MS. ROSENBLATT: Page 18. 

13 Q. From the standpoint of the consumer that 

14 picks up a pack of your cigarettes and reads the 

15 warning label, to a person of ordinary intelligence, 

16 the statement "smoking causes cancer" you will admit 

17 has a much greater impact than simply saying it may 

18 cause cancer? 

19 A. That's correct. I'm not sure at this point 

20 in time, and I'd have to look at the warning to make 

21 sure that — as to exactly what it says. 

22 Q. And as you sit here today, you're just not 

23 sure whether it says may cause cancer or it causes 

24 cancer? 

25 A. I'm not willing to sit here and tell you 
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1 that I'm sure as of right this second as to exactly 

2 what it says, whether it says may or does. 

3 Q. I'm handing you a package of True 

4 cigarettes, which is a Lorillard product; right? 

5 A. That is correct. 

6 Q. Read the warning. 

7 A. Surgeon General's warning: Smoking causes 

8 lung cancer, heart disease, emphysema and may 

9 complicate pregnancy. 

10 Q. So now you know that the warning label says 

11 that smoking causes, not that it may cause, but that 

12 it causes cancer, heart disease and emphysema. 

13 A. Now I know that the Surgeon General says 

14 that. 

15 Q. Well, I assume you've known for many years 

16 that the various Surgeon Generals of the United 

17 States have said that? 

18 A. In one form or another. 

19 Q. Right. So since you, as the chairman and 

20 chief executive officer of Lorillard, believe that 

21 it hasn't been proven that smoking causes lung 

22 cancer, heart disease and emphysema, why do you have 

23 that on your packages? 

24 A. Because this is what is required of us as a 

25 matter of law. 
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Q. You have to do it? 

A. That is correct. 

Q. If you didn't have to do it, you wouldn't do 

it? 

A. Not necessarily. 

MS. ROSENBLATT: 21, Line 16. 

Q. As far as you're concerned, Mr. Tisch, as 
the chairman and chief executive officer of 
Lorillard, this warning on the package which says 
that smoking causes lung cancer, heart disease and 
emphysema is inaccurate; you don't believe it's 
true? 

A. That is correct. 

MS. ROSENBLATT: 24. 

Q. Is cigarette smoking addictive? 

A. I don't think so. 

Q. Have you known people in your life who were 
smokers who wished they could quit but simply can't? 
Have you ever known a single person in that 
category, someone who is a heavy smoker, made an 
intellectual decision that they wanted to quit but 
for whatever reason they just couldn't quit? 

A. Couldn't quit? I don't know. Didn't quit? 
I've known people who didn't quit. 

Q. Even though they said they wanted to quit? 
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1 

A. 

That's correct. 


2 

Q. 

Are you a smoker? 


3 

A. 

No. 


4 


MR. ROSS: Read the rest of 

that page. 

5 

There 

's more there. 


6 


MR. HARDY: No. 29. 


7 


MR. ROSS: I'm sorry. 


8 


MS. ROSENBLATT: 29. 


9 

Q. 

Do you have any appreciation of the 

10 

difference in the statistics in terms of 

the 

11 

percentage of people who are smokers who 

get lung 

12 

cancer as opposed to the percentage of people who 

13 

are nonsmokers and who get lung cancer? 


14 

A. 

Not of the specific numbers. 


15 

Q. 

Percentages? 


16 

A. 

No. 


17 


MS. ROSENBLATT: I think 37. 


18 

Q. 

What, if anything, did you do to 

prepare for 

19 

this 

deposition? Did you have meetings? 

Did you 

20 

review documents? 


21 

A. 

I reviewed no documents. I met with my 

22 

lawyers twice. 


23 

Q. 

How many lawyers did you meet with the first 

24 

time 

and the second time? The first time 

you met 

25 

with 

your lawyers was when? 
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1 A. I guess about — actually we had two 

2 meetings prior to this, one when it looked like the 

3 depositions were eminent in July, so it would be 

4 sometime a few weeks before then. I met with David 


5 

Hardy, 

Marty Warren and Jim Cherry. 

6 

Q. 

Did you meet with those three same lawyers 

7 

at all 

three meetings? 

8 

A. 

Yes . 

9 

Q. 

And how long was each meeting? 

10 

A. 

An hour or two. 

11 

Q. 

And in none of the meetings did you review 

12 

any documents or literature or memos or things of 

13 

that nature? 

14 

A. 

That is correct. 

15 


MS. ROSENBLATT: 39. 

16 

Q. 

Who do you rely on in the specialty of 

17 

tobacco 

and health issues? 

18 

A. 

Dr. Spears. 

19 


MR. ROSENBLATT: Line 23. 

20 


MS. ROSENBLATT: Yes. 

21 

Q. 

Who would be second from the top? 

22 

A. 

Probably the vice chairman. 

23 

Q. 

And who is that? 

24 

A. 

Dr. Spears. 

25 


MS. ROSENBLATT: 46. 
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1 Q. What do you know about the Council for 

2 Tobacco Research as to what it does, what its 

3 function is? 

4 A. I know it exists. 

5 Q. What is it? Why does it exist? 

6 A. It exists to fund independent studies of 

7 tobacco-related issues. 

8 MS. ROSENBLATT: 48. 

9 Q. Do you know how much money the Council for 

10 Tobacco Research distributed in 1992, or 

11 approximately the amount? 

12 A. The number of about 25 million dollars 

13 sticks in my head. 

14 Q. What are they researching? Surely they're 

15 not researching the question of whether or not 

16 cigarette smoking causes cancer, heart disease and 

17 death; are they? 

18 A. I don't know what they're researching 

19 specifically. That could be one of the things 

20 they're researching. 

21 Q. You think that's an open question? With 

22 educated people who are not part of the tobacco 

23 industry, wouldn't you think there's near unanimity 

24 in the scientific and medical community unconnected 

25 with the tobacco industry on the issue of cigarette 
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1 smoking causes cancer, heart disease and death? 

2 A. I don't know. 

3 Q. What would it take to convince you? 

4 A. I don't know. 

5 Q. Mr. Tisch, surely you believe that certain 

6 specific individuals who are heavy smokers all their 

7 lives and who died of lung cancer, in certain 

8 particular cases, you're convinced that the cause of 

9 those deaths was smoking, aren't you, or do you take 

10 the position that it hasn't been proved in a single 

11 case? 

12 A. I take the position it has not been proven 

13 in a single case. 

14 Q. What is the Tobacco Institute; do you know? 

15 A. Yes. 

16 Q. What is that? 

17 A. The Tobacco Institute is an organization of 

18 the various companies in the industry with a 

19 specific purpose of lobbying on legislative issues. 

20 Q. Does Lorillard contribute to the Tobacco 

21 Institute? 

22 A. Yes. 

23 Q. How much? 

24 A. Approximately three or four million dollars 

25 a year. 
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MS. ROSENBLATT: 56, Line 22. 

Q. If they were talking about banning smoking 
in all of the restaurants in New York, you would try 
to do everything within your power to make sure that 
such a ban did not go into effect; wouldn't you? 

A. Probably. 

MS. ROSENBLATT: Line 13. 

Q. Well, for example, Los Angeles passed a ban 
against smoking in all restaurants. To your 
knowledge, what did the — either Lorillard or the 
tobacco industry, more generally, do to try to 
prevent that ban from taking effect? 

A. We have opposed that ban. 

MS. ROSENBLATT: 61. 

Q. Do you know Bill Campbell? 

A. Yes. 

Q. And do you meet with him from time to time? 

A. Periodically. 

Q. Just the two of you, or with others? 

A. With others. 

Q. Who else would be at these meetings? 

A. Bill and I both sit on the executive 

committee of the Tobacco Institute, so it would be 
anybody else who's at the Tobacco Institute meeting. 

Q. And how often does the Tobacco Institute 
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1 meet? 

2 A. The executive committee meets four times a 

3 year. 

4 MS. ROSENBLATT: 62. 

5 Q. What is generally discussed at these 

6 executive meetings of the Tobacco Institute? 

7 A. Issues that are facing the entire industry 

8 that are set by our agenda. 

9 Q. Such as? 

10 A. Such as a review of the issues facing the 

11 industry. The EPA study was discussed. We talked 

12 about the fire safe cigarette issues, legislation at 

13 the Federal and state levels or local levels. 

14 MS. ROSENBLATT: Go to 69. 

15 Q. When did the Surgeon General of the United 

16 States say that passive smoking can cause lung 

17 cancer? 

18 A. I'm not sure. 

19 Q. Do you think the Surgeon General of the 

20 United States ever said that? 

21 A. I don't know for sure. 

22 Q. Is environmental tobacco smoke a human 

23 carcinogen? 

24 A. I don't believe so. 

25 Q. Based on what? 
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1 A. Based on my understanding of environmental 

2 tobacco smoke. 

3 Q. Where did you obtain that understanding 

4 from? 

5 A. From primarily the people who — people or 

6 person who has advised me of it. 

7 Q. That person is Dr. Spear? 

8 A. It's Spears. Dr. Spears. 

9 Q. Spears? 

10 A. Correct. 

11 MS. ROSENBLATT: 73. 

12 MR. HARDY: Wait a minute. 73 is out. 

13 THE COURT: I don't have it out on 

14 mine. 

15 MS. ROSENBLATT: No. It's in. 

16 MR. HARDY: All right. Oh. All right. 

17 Q. Now, with respect to all of those thousands 

18 of scientific studies that say that cigarette 

19 smoking does cause cancer and heart disease and 

20 death, you're not saying these studies are wrong; 

21 are you? As I have understood your testimony, 

22 you're simply saying they may be wrong. 

23 A. I'm not convinced that they are right. 

24 Q. And you're certainly not convinced that 

25 they're wrong? 
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A. I'm not convinced they're right. 

Q. And you're not convinced that they're wrong? 
A. Like I said, I'm not convinced that they're 
right. 

MS. ROSENBLATT: 77. 


Q. What is your understanding of what the 
special projects area is? 

A. I really have very little understanding of 

it. 


Q. Well, do you have any understanding? I 
mean, what is the special projects area of the 
Council for Tobacco Research? 

A. I believe there were certain studies that 
were commissioned by the counsels, c-o-u-n-s-e-l-s, 
of the various tobacco companies that have not been 
released to the public. 

Q. Have you personally made any effort to 
examine any of those documents? 

A. No, I have not. 

MS. ROSENBLATT: 81. 


Q. What relationship do his lawyers have to the 
Council for Tobacco Research? 

A. I believe that my counsel sits on the board 
of the Council for Tobacco Research, but I'm not 
positive. 
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1 Q. Who at Lorillard would have the most 

2 knowledge of the functioning and the purpose and the 

3 documents that have been compiled by the Council for 

4 Tobacco Research? 


5 

A. 

Probably my counsel. 



6 

Q. 

Specifically who now? 



7 

A. 

Arthur Stevens. 



8 

Q. 

And who do you think 

would be the second 

9 

most knowledgeable person at 

Lorillard concerning 

10 

the special projects division 

and the Council 

for 

11 

Tobacco 

Research overall? 



12 

A. 

Probably Dr. Spears. 



13 

Q. 

Did you ever ask Dr. 

Spears if those 


14 

conclusions were true? 



15 

A. 

No. 



16 

Q. 

Did you ever have any 

discussion with 


17 

Dr. Spears about the purpose 

and function of the 

18 

special 

projects division? 



19 

A. 

No. 



20 


MS. ROSENBLATT: 

LO 

00 


21 

Q. 

Do you know anything 

about the Tobacco 

and 

22 

Nicotine Health and Safety Act? 


23 

A. 

Not about the act specifically, but I 

think 

24 

I know 

a little bit about some of the requirements. 

25 

Q. 

What is the nicotine 

patch? 
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A. The nicotine patch, as far as I know, is a 
method that some people have been using to stop 
smoking. 

Q. Why would anyone need the nicotine patch if 
tobacco is not addictive? Isn't the presumption of 
that product, according to your understanding, that 
it is addictive? 

A. The presumption of the product itself is 
that the product is addictive, but that does not 
mean that I agree with it. 

Q. Does Lorillard make low-yield cigarettes, 
low tar, low nicotine? 

A. Yes. 

Q. And which of the brands are considered to be 
low-yield cigarettes? 

A. First of all, they're not referred to as 
low-yield cigarettes. 

Q. I'm sure I'm using the wrong terminology. 
What's the correct terminology? 

A. Low-tar and low-nicotine cigarettes. 

Q. Which brands are low tar and low nicotine? 

A. True and Kent would be our primary brands. 

Q. Is the micronite filter still around, or is 
that gone? 

A. The micronite filter is gone. 
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1 Q. Since when? 

2 A. Certainly since my tenure, before my tenure. 

3 Q. Are low-tar and low-nicotine cigarettes less 

4 dangerous from the standpoint of health than other 

5 cigarettes? 

6 A. I don't think so. 

7 Q. So what's the purpose of low tar and 

8 nicotine? 

9 A. The consumer wants low tar and nicotine 

10 cigarettes. 

11 Q. Why do you think that is? 

12 A. I don't know. 

13 Q. Just to make a distinction, how do you refer 

14 to the brands that are not low tar and nicotine? 

15 A. Low-filtration cigarettes. 

16 Q. Okay. 

17 A. Low-fi. 

18 Q. Do you sell more low tar and nicotine, or do 

19 you sell more of the other kind? 

20 A. We sell more low-fi cigarettes. 

21 Q. What percentage? 

22 A. Probably around 60/40. 

23 Q. Do you know Brennan Dawson? 

24 A. Yes. 

25 Q. Who is that? 
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1 A. Brennan Dawson is one of the officers of the 

2 Tobacco Institute. 

3 MS. ROSENBLATT: I think 95. 

4 Q. Do you have any idea as to how many 

5 chemicals there are in a cigarette, how many 

6 different kinds of substances? 

7 A. Quite a few. I don't know if it's in the 

8 hundreds or the tens or the thousands, but it's 


9 

quite a 

few. That's my understanding. 



10 

Q. 

Can you name several of them? 



11 

A. 

Not really. 



12 

Q. 

I mean, other than nicotine? 



13 

A. 

I really can't. 



14 


MS. ROSENBLATT: 96. 



15 

Q. 

As the CEO of the parent company 

and 

sole 

16 

shareholder, can Lorillard, Inc. decide 

that 

tobacco 

17 

presents 

too great a risk to the public 

and 


18 

cigarettes should no longer be produced? 



19 

A. 

Yes. 



20 

Q. 

In other words, Lorillard, Inc., 

has 

the 

21 

inherent 

power to tell Lorillard Tobacco 

Company to 

22 

stop producing cigarettes? 



23 

A. 

I believe it does, if it wants to. 


24 


MS. ROSENBLATT: 98. 



25 

Q. 

Is it fair to say, Mr. Tisch, that part of 
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1 your role as chairman and CEO of Lorillard, Inc. is 

2 to make sure that you don't own stock in a company 

3 that produces a dangerous, life-threatening product? 

4 A. That is fair. 

5 Q. What have you done in that capacity to make 

6 that determination, as to whether cigarettes are, in 

7 fact, a dangerous, life-threatening product? 

8 A. I think I have elaborated about it in my 

9 discussion about my role at Lorillard Tobacco 

10 Company. 

11 Q. Okay. So what you're telling me is, as I 

12 understand it, that irrespective of what hat you're 

13 wearing, whether as chairman and CEO of Lorillard, 

14 Inc. or as chairman and CEO of Lorillard Tobacco 

15 Company, you've already told me what you've done to 

16 make that determination? 

17 A. I wear two hats. I wear two hats, but I am 

18 of the same mind in both hats I wear. 

19 MR. ROSENBLATT: That's it. 

20 MS. ROSENBLATT: That's it. 

21 THE COURT: Okay. All right. I guess 

22 this is a good time to take a lunch break. A little 

23 earlier than I thought we would be. 

24 Okay. Let's make it 1:00 o'clock because we 

25 have some work to do today here. 
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All right, folks. 1:00 o'clock. 

(The jury was excused from the courtroom.) 
THE COURT: All right. Have a seat, 

folks. 

What's next, gentlemen? 

MS. ROSENBLATT: Ellen Merlo had been. 
THE COURT: I took both of those home. 
MS. ROSENBLATT: You weren't in the 
mood for them. I don't blame you. 

THE COURT: And I wasn't really in the 

mood for it. 

I'll tell you what my hang-up basically was. 
Repetition and cumulative. It's all in that 
category. So maybe we have to go over more indepth 
and detail. 

MS. ROSENBLATT: Well, we are alleging 
conspiracy, different companies, so it's necessary 
for us to present this through different 
spokespeople. 

THE COURT: I really don't feel 
comfortable with what I did with it, okay, to be 
perfectly honest with you. And I would much rather 
go over it again. 

MS. ROSENBLATT: Should we perhaps 
have — just spend this afternoon going through the 
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depositions as opposed to having the jury come back, 
because that — we're not going to — other than 
Ellen Merlo, there really isn't — there's 
objections to the others ones. 

THE COURT: Yes, because we have the 
other ones also. 

MS. ROSENBLATT: We have a video we 
want to play of Booberg, but we haven't gone over 
those objections. I just mention it now because I 
don't know if they've left. 

THE COURT: Are they still here? 

THE BAILIFF: Yes, I think so. 

They're back in the jury room. Judge. 

THE COURT: They're eating lunch or 
whatever they're doing. I don't care what they're 
doing, as long as they're there. Just hold them. 

MS. ROSENBLATT: Because what we 
intended was to read Merlo. 

THE COURT: Yes. I understand that, 
but I'm not — 

MS. ROSENBLATT: Right. 

THE COURT: — very satisfied that I 
did what needs to be done with Merlo, although I had 
more of a problem with Stevens than I did with 
Merlo. 
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1 MS. ROSENBLATT: We don't have the 

2 ability to subpoena these individuals to be here, 

3 which we would prefer, of course, but they're in 

4 different parts of the country. 

5 THE COURT: Stevens is more of a 

6 problem for me. 

7 MS. ROSENBLATT: Well, he's got three 

8 hats. He has all these — 

9 THE COURT: Humn? 

10 MS. ROSENBLATT: He's on the Council 

11 for Tobacco Research. He's vice president, and he's 

12 counsel. 

13 THE COURT: But he's also counsel. 

14 MS. ROSENBLATT: Right. And he's also 

15 counsel. 

16 THE COURT: I'll tell you what. Why 

17 don't you tell them to come back at 2:00 o'clock. 

18 We'll take some time to do the Merlo here. Maybe we 

19 can get that through and get that done. Okay. 

20 We can start now or do you want to — 

21 MS. ROSENBLATT: Probably rather break 

22 now and come back earlier. I mean, that's my 

23 preference. 

24 THE COURT: All right. Let's come back 

25 at, say, 12:30, quarter of, a shorter lunch for us, 
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1 and then we'll work until 2:00 if we can get through 

2 it. And if we don't argue too much, we'll get a 

3 jump on it. 

4 Okay. Let's try that. 

5 (Luncheon recess.) 

6 
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